THE JURIST 


Volume V OCTOBER, 1945 No. 4 
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JUSTINIAN GEORGE CARDINAL SEREDI, 0.8.B. 1884-1945 


Lawless in the extreme were the forces that ruled the last days 
of Justinian George Cardinal Serédi. The choked fury of disorder, 
resentful of his untiring labor on behalf of law, exploded about him, 
with its spite buffeting into capitulation a heart defying it. Of all 
the wanton schedule of the bloody orgy that has just enshambled 
the world, the encompassing of his death was the business completely 
symbolic of its aim. In it, disorder attacked not merely one who 
fought for law, nor yet merely one who sought to enforce it; but 
rather one who gave law its rostrum and its tongue. Here was not 
merely treason, but also the greater and more direct thrust at the 
heart of law, contempt of court as well. 

It was, indeed, in his invaluable contribution to the reconstruction 
of the canon law that his life’s principal achievement lay. It is, 
indeed, for this that from the canonist is due his chief memorial. 
The endowments, however, epitomized so aptly in his name, Justin- 
ian, which so manifestly prepared him for his labors in the rehabil- 
itation of the Church’s law, made him the champion of law in every 
field. 

If the anti-Semitic legislation of the Hungary of 1939 was cen- 
sured, it was because of him. If the pestilential ideologies were 
flayed throughout the ’30’s, it was from his legal acumen that they 
were compelled to hide. 

Against the force of arms his weapons of legal truth were futile. 
But he kept them bright for presentation to posterity. Force met 
force, and as anarchy expired, the champion of order also breathed 
his last. 

From April 23, 1884, till March 29, 1945, the Ball and the Cross 
trained and followed this, one of their most gifted lawyers, his 
honors culminating in the Cardinalate on December 19, 1927. 

But the Cardinal Priest is now beyond all honors that come from 
men. May it be an augury of the honors that come from God that 
as he, Archbishop of Strigonia and Primate of Hungary, was laid 
to rest in the Cathedral at Esztergom, the Russian Eagle, in the per- 
sons of its military commanders, bowed its head in hushed reverence 
at the crypt! 
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DIVORCE IN THE EASTERN CHURCH 


N 1943 the American Episcopal Church held a General 
Convention. The major topic of discussion had to do 
with a proposed reformation of marriage legislation with 

particular reference to the question of divorce long debated in 
the Episcopal Church. At the request of the editors of The Liv- 
ing Church, an Episcopalian weekly published in Milwaukee, 
the Reverend Walter H. Stowe, S.T.D., attempted to sum- 
marize the debate which consumed two solid days of the 
Convention’s time. In giving the historical background of 
the debate on the question of divorce Doctor Stowe quoted 
a passage from the Outlines of Christian Dogma by Doctor 
Darwell Stone, reputedly an Anglo-Catholic theologian of 
great learning, in which it is allegedly stated that so far as 
the problem of divorce is concerned “ The Eastern Christians 
in communion with Rome (i.e. with the Pope) are allowed 
to follow their own custom”. Commenting on this passage 
Dr. Stowe makes the following comment: “ Both positions 
[z.e. the Roman position denying divorce, and the Eastern 
Orthodox position allowing divorce for certain grave reasons] 
uphold the indissolubility of marriage, but they differ radically 
in their exceptions. The Roman view officially allows physi- 
cal death alone as the exception, but according to the last 
sentence quoted above from Darwell Stone, Rome is not 
everywhere consistent in upholding this view, permitting other 
exceptions than physical death to special groups of Eastern 
Christians’ (italics inserted).? 

Whether it was the authority enjoyed by Dr. Stone, or 
whether it was the positive manner in which Dr. Stowe 
charged the Holy See with double dealing, the fact remains 


1The Living Church, CVII (1943), no. 17, p. 6-8. 
2 The Living Church, CVII (1943), no. 17, p. 6. col. 1-2. 
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that a great number of the more conservative-minded Epis- 
copalian ministers were disturbed by the above quoted state- 
ment in Dr. Stowe’s article. As a result several Catholic 
priests were approached and asked whether they could verify 
or contradict this statement. Thus it was that our attention 
was called to this matter. 

There can be no doubt that both Dr. Stone and Dr. Stowe 
were in error when they charged the Holy See with an in- 
consistent attitude toward the question of divorce. To prove 
our statement we have decided to collect and publish some of 
the more pertinent documents which have emanated from 
the Holy See as well as from the legitimate legislative bodies 
of the various Eastern branches of the Catholic Church. 

Before entering upon our discussion it should be remem- 
bered that when we speak of divorce we mean a separation 
effected between two validly married persons with the proviso. 
that if they so desire they may legally and validly marry a 
third person during the life time of the first spouse. This 
is ordinarily referred to as a perfect divorce. 

The Dissident Eastern Churches, since the time of the 
Great Schism, have admitted the. possibility of a perfect 
divorce when a given marriage was found to be “spiritually ” 
dead. Originally the spiritual death of a marriage was limited 
to cases of adultery, but as the centuries went by the various ~ 
Dissident Churches have attempted to legalize a number of 
reasons giving one grounds to ask for and obtain a perfect 
divorce.* 

When representatives of the various Dissident Churches 
began negotiations with the Holy See for a possible reunion, 
the Holy See could not and did not overlook the existence 
of this abuse in the Dissident Churches and immediately took 
all necessary precautions to eradicate these evils. 

The Catholic position with regard to a perfect divorce can 
be summarized in the following proposition: since simultan- 


3 See for instance Pravolsavnaia Bogoslovskaia Enciklopediia [The Orthodox 
Theological Encyclopedia], (St. Petersburg, 1901), II, col. 1056-1064. 
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eous polyandry is opposed to the primary principles of natural 
law and simultaneous polygamy is opposed to the secondary 
principles of natural law the granting of a perfect divorce is 
prohibited by natural law. Hence Pope Pius IX condemned 
as heretical the following proposition: “According to natural 
law, the bond of marriage is not indissoluble, and in certain 
cases divorce in the strict sense can be sanctioned by civil 
authority ”.* Consequently the Catholic Church teaches, and 
all Catholics must steadfastly believe that the bond of an 
existing and validly contracted marriage constitutes a diri- 
ment impediment. 

This position was embodied in canon 1069, § 1 of the Latin 
Code, and because it is based on the divine natural and posi- 
tive law, it retains its full value with regard to all Catholics 
regardless of rite. 

The dogmatic definition of the indissolubility of marriage 
was first made at the twenty-fourth session of the Council 
of Trent, and condemned 1) simultaneous polygamy, 2) the 
dissolution of the matrimonial bond because of heresy, trouble- 
some cohabitation and studied absence of either spouse, 
and 3) the dissolution of the matrimonial bond because of 
adultery. And though at one time Catholic theologians 
questioned the dogmatic character of this definition, the dis- 
pute was apparently settled when Pope Leo XIII ealled the 
doctrine of divorce, condemned by the Council of Trent, 
“the baneful heresy ’’.® 

The very fact that the condemnation of a perfect divorce 
is embodied in the official teaching of the Catholic Church 
ordinarily would suffice to convince the average student that 
the same situation prevails among Catholies of the various 
Eastern rites. Notwithstanding this fact we have seen that 
the Holy See has been openly charged with double dealing 

4 Syllabus Pw IX, prop. 67—Denzinger, Enchiridion Symbolorum, (ed. 16- 
17), no. 1767. 

5 Denzinger, nos. 972, 975, 977. 

8 Encycl. Arcanum. 10 febr. 1880.—Fontes, n. 580. 


DIVORCE IN THE EASTERN CHURCH 479 


and it is asserted that the above mentioned dogmatic definition 
notwithstanding, divorces are permitted among Catholics of 
the Eastern rites. Hence the necessity to check the official 
records of the Church and see what was the position taken 
by the Church with regard to the abuse of divorce in the 
Eastern Churches 1) at the time they submitted to the juris- 
diction of the Holy See and 2) in subsequent periods. 

When the Byzantine Emperor Michael VIII approached 
the Holy See with the intention of effecting a reunion between 
East and West, Pope Clement IV proposed to him a Profession 
of Faith. The Emperor accepted the proposed formula and 
made a solemn Profession of Faith in the presence of Pope 
Gregory X at the Second Council of Lyons held in 1274. 
Among other things the Emperor was required to profess that 
“one man could not have more wives simultaneously, nor 
could one wife have more than one husband. But once the 
bond of a legitumate marriage was dissolved by the death of 
either spouse, it 1s permissible to enter into a second or third 
marriage, provided no other canonical impediment would 
stand in the way”’.’ This same statement can be found in 
the Profession of Faith prepared specifically for all Greek 
Dissidents returning to Catholic unity by Pope Urban VI 
on August 1, 1385.8 

In the decree prepared for the Greeks by the Florentine 
Council on November 22, 1439, we read the following passage: 
“The third [bonum matrimonii] is the indivisibility of 
marriage, because it signifies the indivisible conjunction of 
Christ and the Church. And although it may be licit to 
grant a separatio tori for the cause of fornication, it is not 
permissible to contract another marriage, because the bonds 
of a legitimately contracted marriage are perpetual”.? The 
same proposition was inserted into the decree issued by the 


7 Denzinger, no. 465. 
8 Denzinger, p. 201, note 2. 


9 Denzinger, no. 702. 
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same Council on ee a 4, 1441, for the Jacobites returning 
to Catholic unity.” 

Preparatory to the reunion of the Tecetieniaer Church, which 
took place at Brest-Litovsk and was solemnly proclaimed in 
Rome on October 6, 1596, Pope Gregory XIII submitted to 
the Ruthenian hierarchy a Profession of Faith. In addition 
to the decrees of the Florentine Council, mentioned above, 
this Profession of Faith also refers to the dogmatic definitions 
of the Council of Trent.** 

Pope Benedict XIV in his Constitution “ Nuper ad nos”, 
dated March 16, 1743, prescribed a Profession of Faith to be 
taken by the Maronites. In this formula we find the follow- 
ing paragraph: “ In like manner I revere and accept the Coun- 
cil of Trent, and profess all things that were defined and 
declared in that Council.... Also that the bond of the sacra- 
ment of matrimony is indissoluble, and that even though the 
spouses may obtain a “thori et cohabitationis separatio ” 
because of adultery, heresy and other causes, they may not 
however contract another marriage ”.”* 

Pope Urban VIII prescribed a formula for the Profession 
of Faith to be taken by all Orientals returning to Catholic 
Unity, in which it is stated: “I profess... also, that the bond 
of the sacrament of matrimony is indissoluble, and that, even 
though a “ thori et cohabitationis separatio”’ can be obtained 
by the spouses because of adultery, heresy and other causes, 
they may not however contract another marriage ”’. 

The same declaration in regard to marriage was made in 
a short Profession of Faith approved by the Holy Office in 
1890.78 

In conformity with this doctrinal attitude of the Holy See, 
the local synods celebrated by the various Eastern Catholic 
Churches have declared “ligamen” to be a diriment im- 
pediment. 


10 Denzinger, note inserted between nos. 714-715. 
11 Denzinger, no. 1085. 
12 Denzinger, no. 1470. 


13 Coll. 8. C. de Prop. Fide (Romae, 1893), pp. 639, 640. 
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On September 18, 1596, Serge, the Maronite Patriarch, 
celebrated a Synod in the presence of the Apostolic Nuncio. 
This Synod was convoked for the purpose of condemning 
thirteen errors. The condemnation of divorce is contained 
in the following canon: “ For even though a divorce ‘ quoad 
thorum et habitationem’ is permitted, the bonds of matri- 
mony are dissolved only by death...”.14 

In like manner the National Maronite Synod held at Mount 
Lebanon in 1736, and approved by Pope Benedict XIV in 
“forma specifica”, also speaks of “ligamen” as a diriment 
impediment.*® 

The Ruthenians gave expression to the same views in the 
Synod held at Zamosc in 1720.1° The decrees of this Synod 
have been approved by Pope Benedict XIII in “forma 
specifica’”’, and Pope Pius VII in 1807 ordered that they be 
observed by all Ruthenians.” 

In 1872 the Rumenians celebrated their first Provincial 
Synod, at which time they gave expression to their firm belief 
in the indissolubility of the marriage bond."® 

Tn like manner the Syrians ’® and the Copts”®, solemnly con- 
demned the idea of a perfect divorce and proclaimed the in- 
dissolubility of a validly contracted marriage. 

Furthermore, the Church was not satisfied with the simple 
statement of doctrine, but seized every opportunity to enforce 
it upon all the faithful with no regard for their rite. 

Thus it was. reported to the Sacred Congregation for the 
Propagation of Faith that the Greek priests on the Island 
of Zante had dared to dissolve validly contracted and con- 

14 See Syn. Sergii Patriarchae (18 sept. 1595), 13, quoted in Codificazione 
Canonica Orientale, Fonti, XII, n. 1502. 

16 See II Syn. Lib., XI, 32 and XI, 8, X, quoted in Font2, XII, n. 1503-4. 

16 See Syn. Provincialis Ruthenorum Zamosciae, tit. 3, 88. 

17 Fonti, VIII, p. 596. 

18I Cone. Prov., tit. V, c. VIII, quoted in Fonts, X, n. 757. 

19 Syn. Sciarfensis Syrorum (anno 1888), cap. V, art. XV, §4. 

20 Syn. Alexandrina Coptorum (anno 1898), sec. 1, cap. III, art. VIII, $3. 
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summated marriages, arguing that since the parties were 
married by expressing their mutual consent, they may also 
dissolve their marriage by mutual consent. The Sacred Con- 
gregation lost no time in condemning this practice.” 


On another occasion the Bishop of Trau in Dalmatia re- 
quested the Holy Office to reprimand the monks in his terri- 
tory who attempted to bless the second marriages of persons 
civilly divorced. The Holy Office replied immediately in- 
structing the Bishop to remind the monks of the divine 
prohibition of divorce.”? 


The Prefect of the Capuchin Mission in Babylonia reported 
a, case to the Holy Office. In this instance the woman left her 
first husband, who became an apostate, and was living in con- 
cubinage with another Christian, and the question arose 
whether the woman could be absolved on her death bed. The 
Holy Office promptly replied declaring the second marriage 
to be invalid and also declared the guilty parties unworthy 
of the sacraments unless they gave real proof of repentance.** 


21“JT medesimi preti greci dell’isola di Zante, per uso familiare fondato su 
quelle parole: “ Nemo potest dimittere uxorem ex quacumque causa, nisi ob 
fornicationem ”, ardiscono di sciogliere i matrimoni validamente contratti e 
confermati da lunga coabitazione, avendo opinione che siccome col mutuo 
consenso in facie Ecclesiae s’unischino, cosi per listesso si possono disciogliere 
. .. —Non licere.”—8.C. Prop. Fide, part. (21. VIT. 1665), n. 12, ad 2%. See 
Fonti, I, p. 283. 


22“T)] Vescovo di Trau nella Dalmazia chiede che si ammonischino i Mon- 
achi a non permettere i divortii a loro sudditi, mentre per denari i medesimi 
permettono, che seguito il divorzio, passino alle seconde nozze—Notificet 
Monachis et aliis quibuscumque divinam prohibitionem; pariter prohibeat, ne 
ulterius matrimonia valida solvantur, et coniugibus solutis mandet ut ad 
priores coniuges, si vivant, revertantur, et si non vivant primi, moneat eos 
esse invalide coniunctos cum secundis, ideoque indigere dispensatione apos- 
tolica, si volunt perseverare, et iterum debere valide contrahere.’—S.C'S. Off. 
(20. VIII. 1671), n. 3. See Fontt, I, p. 283. 


23“. . (dubbio proposto dal P. Francesco da Romentino (Romarantino nel 
testo), Prefetto delle missioni dei Cappuccini in Babilonia) : 

Che una moglie non consentendo di coabitare col marito apostata, si marita 
con un altro cristiano, che cio i sacerdoti orientali dicono esser lecito, e teme- 


rariamente accostandosi al sagramento nel punto della morte, domandano 
Vassoluzione. 
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In like manner the Sacred Congregatiom of the Council in 
no uncertain terms condemned the malicious practice of 
divorce.** 

On another occasion the Holy Office strenuously condemned 
the practice of divorce among the Ethiopians, and ruled that 
converts may not be baptized unless they give definite proof 
of their willingness to observe the divine precept concerning 
the indissolubility of marriage.” 

Documents of this sort could be quoted endlessly, but those 
we have already quoted are sufficient to convince all open- 
minded persons that in matters of Divine Law the Catholic 
Church imposes the same discipline upon all her children 
whether they belong to the Eastern or Western rites. The 
true attitude of the Church in this matter has been expressed 
by Pope Pius IX in these words directed to the Rumenian 
hierarchy: “And moreover, it is well known to you that in 
accordance with the evangelical and apostolic doctrine that 


—R. Non esse licita nec valida huiusmodi matrimonia, et sic contrahentes 
non esse capaces sacramentorum, nisi paenitentes dimittant, si convaluerint, 
secundam praetensam uxorem, et nisi in articulo mortis cum vera paenitentia.” 
—S.CS. Off. (29. III. 1675), n. 3. See Fontz, I, p. 288, 


24“Hst adhuc unus (in Bosuia) qui ex schismatico catholicus factus, ux- 
orem catholicam ritu debito duxit, dein repulit et duxit aliam schismaticam, 
ex qua proles obtinuit, propter quas non vult eam dimittere, quae cum filiis 
vivit catholice, et omnes petunt sacramenta. Quid ergo cum eis faciendum?. 
' —Matrimonium secundum esse nullum, ideoque non posse simul cohabitare.” 
—S§. C. Concilii (14. X. 1676), n. 3. 

“st unus (in Bosnia) qui duxit uxorem cuiusdam mariti, qui adhuc vivit, 
postquam hie factus fuit Turca...Alter in uxorem duxit schismaticam ux- 
orem mariti qui factus erat Turca, et adhuc vivit, praecise ut illa catholica 
efficeretur et non ipsa quoque post maritum in Turcismum abiret: nunc ista, 
optima catholica effecta, petit cum hoe catholico legitimari coniux et sacra- 
menta recipere—Non posse, et incumbendum separationi.”—S. C. Concilii 
(14. X. 1676), nn. 8-9. See Fonti, II, p. 321. 


25“ Pravam contrahentium opinionem, licet patriis legibus sive moribus con- 
firmatam, quod nimirum matrimonii vinculum dissolvi possit, nequaquam per 
se officere matrimonii validitati, nisi haec opinio deducatur in pactum tam- 
quam conditio in actu ineundi matrimonii; tunc enim matrimonium nullum 
irritumque evadit... Non tantum nefas est coniuges in illo errore relinquere 
sed (nec) ad baptismum admitti debent, nisi antea probe instruantur de 
matrimonii indissolubilitate, et parati sint divinum hoc praeceptum obser- 
vare.”—S. C. S. Off. (20. VI. 1866), ad IV. See Fonti, V, p. 221. 


- 
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very same church [i.e. the Catholic Church] perspicuously 
teaches that the marriage bond can never be dissolved by 
reason of adultery of the other spouse, or by reason of heresy, 
or by reason of troublesome cohabitation, or by reason of the 
studied absence of either spouse, but that on the basis of the 
inspired pronouncement of Adam, and the divine announce- 
ment of Christ our Lord, as well as the words of the Apostle, 
and the tradition of the Church, all known especially to you, 
the marriage bond remains perpetually firm and indis- 
soluble ’’.?® 


STEPHEN C. GULOVICH 
MunNHALL, PA. 


26 “Atque optime nostis, eamdem Ecclesiam iuxta Evangelicam et Apastoli- 
cam doctrinam luculenter docere, matrimonii vinculum propter alterius coni- 
ugum adulterium, vel propter haeresim, aut molestam cohabitationem, aut 
affectatam absentiam a coniuge numquam posse dissolvi, sed perpetuo firmum, 
et indissolubile permanere ex notissima inspirati Adae sententia, et Christi 
Domini oraculo, atque Apostoli verbis, et Ecclesiae traditione, quae omnia 
Vos apprime scitis.”—Pius IX, litt. Verbis exprimere, 25 aug. 1859, ad Aep. 
Fagarasen. et Alba-Iulien. eiusque suffraganeos in Pit IX Acta, p. 1, vol. II 
(Romae 1864), p. 99, quoted in Font, X, n. 762. See Fontt, X, n. 762. 


Ground for entrance and exit, for securing air and light, for the purposes 
of architecture and natural adornment, for the erection of horse sheds, and, 
in the country, for shade, and, among those who prolong their religious services 
during a large part of the day, places for refreshment, such as springs of 
water, etc., all may be included as necessary for the occupancy and enjoyment 
of church or meeting house in the ordinary sense of the term—Pittsburgh v. 
Third Presbyterian Church (1899) 10 Pa. Super. Ct. 302, 305. 


A CASE OF BINATION EXTRA LOCA SACRA 


HE present article presents the continuation and con- 

clusion of the discussion of the provisions of canon 

806, $2 for the grant by the local Ordinary of the 

faculty of binating.t The supposed case in view of which 

this discussion is initiated is one in which there is question 

of granting the faculty to offer a Mass by way of bination on 

Sundays in the auditorium of a prison? near a parish church 

for a large number of Catholic inmates. The general faculties 

of the Diocese in question are supposed as given only for 
bination in parish churches. 


1. GENERAL CONSIDERATIONS 


The canonical provisions bearing on the above case with 
regard to bination are set forth in canon 806. There it is 
stated that, the feast of Christmas and the commemoration 
of All Souls excepted, which occasions are not contemplated 
here, it is not permissible for a priest to celebrate several 
Masses a day except by apostolic indult or in virtue of the 
faculty granted by the local Ordinary.* This faculty, how- 
ever, the local Ordinary can not grant save when, in his 
prudent judgment, on account of the scarcity of priests on a 
feast day of precept a notable part of the faithful can not 
assist at Mass; the Ordinary does not have the authority to 
allow the same priest to celebrate more than two Masses: 


1 For the previous article see THe Jurist, V (1945), 216-234, where for the 
most part the historical antecedents of can. 806, §2 are set forth. The first 
article in this series of three appeared in Tue Jurist, V (1945), 94-124; it 
dealt with the offering of Masses outside the properly appointed places. 

2 Concerning the offering of Mass eztra loca sacra, see the first article of this 
series in THe Jurist, V (1945), 94-124. 

3 Cf. cann. 198; 368, §1; 435, §1. 
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Can. 806, §1. ... non licet sacerdoti plures in die celebrare 
Missas, nisi ex apostolico indulto aut potestate facta a loci 
Ordinario. §2. Hanc tamen facultatem impertiri nequit Or- 
dinarius, nisi cum, prudenti ipsius iudicio, propter penuriam 
sacerdotum die festo de praecepto notabilis fidelium pars 
Missae adstare non possit; non est autem in eius potestate 
plures quam duas Missas eidem sacerdoti permittere. 


For the most part‘ and substantially this provision of The 
Code of Canon Law reflects the pre-Code jurisprudence con- 
cerning the present matter, which, based on the decretal of 
Innocent III (7 1216) Consuluisti*, began its development at 
the time of the Council of Trent (1545-1563) in the doctrine 
of Dominicus Soto (+ 1560) ® and became the settled ecclesias- 


4 According to Many, in pre-Code legislation there appears to have been a 
solid opinion, because of the absence of general legislation to the contrary, 
which maintained that in the case of very serious necessity the Bishop could 
permit a third Mass (trination)——Cf. Many, Praelectiones de Missa (cited 
hereafter: De Missa), (Paris, 1903), n. 35, 2°. Accordingly, in spite of strong 
opinion to the contrary, Suarez (7 1617), with Coninck (7 1633) and Layman 
(+ 1635) and others, held the view that a priest could trinate under the common 
law. —Opera Omnia, XXI, (Parisiis, 1866) Quaest. LX XXIII, Art. I, Disputat. 
LXXX, Sect. ITI, n. 5. Much later Gasparri (Tractatus Canonicus de Sanctis- 
sima Eucharistia [cited hereafter: De SS.Euch.], I, [Parisiis, 1897], n. 379) 
held the opposite view. Under the legislation of the Code it appears clearly 
that the local Ordinary has no legal authority whatever to permit trination, 
except for the provisions of can. 81, whereby he would dispense from the 
prescript of can. 806, §1. The offering of a plurality of Masses, e.g., trination 
does not per se seem to involve a theological prohibition—Cf. Tus Jurist, 
V (1945), 4, note 9. 


5“ Consuluisti nos, utrum presbyter duas Missas in eadem die valeat cele- 
brare! super quo tibi Respondemus, quod excepto die Nativitatis Domini, nisi 
causa necessitatis suadeat, sufficit sacerdoti semel in die unam Missam solum- 
modo celebrare.”—c. 3, de celebratione Missarum, et sacramento Eucharistiae, 
et divinis officiis, III, 41-— Richter-Friedberg, Corpus Iuris Canonici, Pars 
Secunda, Decretalium Collectiones, ed. Lipsiensis Secunda, (Lipsiae, 1881). 


6In his doctrine Soto declared as obsolete and as inadequate reasons for 
binating the traditional causes alleged by canonists and theologians, called 
cases of necessity (cf. Tae Jurist, V [1945], 228-233), because of the sufficient 
number of priests in his day, unless by reason of the scarcity of priests or the 
poverty of the parishioners which made impossible the support of a priest, one 
pastor had charge of two parishes——Cf. In Quartum (quem vocant) Senten- 
tearum, I, (Venetiis, 1575), Dist. 18, Quaest, 2, Art: 2. Suarez propounded a 
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tical discipline certainly at the time of Benedict XIV (+ 1758), 
as frequently indicated by the Roman Curia.? Therefore, 
since the complexion of canon 806, § 2 reveals a re-statement 
in its provisions of pre-Code law, as will also appear abun- 
dantly and more particularly in the discussion to follow, the 
interpretation of its provisions must derive from the body of 
pre-Code jurisprudence.® 


similar doctrine, in which he stated concerning the exception just noted: 
“...casus de pluribus parochiis est proprius, ac fere solus in usu.’—cf. Opera 
Omma, XXI, Quaest. LX XXIII, Art. I, Disputat. LXXX, Sect. III, n. 4-5. 
This doctrine was maintained by authors, cited with approval by Benedict 
XIV, Commentarius de Sacrosancto Missae Sacrificio (cited hereafter: De 
SS.Miss. Sacrif.), If, (Lovanii, 1762), XXXVI. Such was also pronounced by 
the Roman Curia to be the accepted doctrine since the time of the Council: 
of Trent—cf. Thesaurus Resolutionum Sacrae Congregationis Concilu (cited 
hereafter: Thesaur. Res. 8. C. C.), XXXVII, (Romae, 1768), Votum Secre- 
tar wn Causa Derthusen., 20 Augusti, 1768, n. 12-13. However, while this rule 
was accepted as predominant, nevertheless, binating for reasons (the so-called 
traditional cases of necessity), admittedly of infrequent occurrence, other than 
the above when there was a scarcity of priests was also accepted as permissible 
by some writers prior to the time of Benedict XIV (7 1758). In such instances, 
if and when they should occur, the interpretation of a case of necessity by 
custom and by prudent discretion was recognized as normative. In other 
words, the question of fact (the actual necessity) was to be left to the inter- 
pretation of custom and prudent, discretion —cf. Soto, loc. crt., Navarrus (Mar- 
tinus ab Azpilcueta, (f 1586), Enchiridion sive Manuale Confessariorum et. Pae- 
nitentium (cited hereafter: Manuale), (Venetiis, 1584), Cap. XXV, n. 87; 
idem, Consilia seu Responsa, I, (Venetiis, 1621), lib. III, De Celebratione Mis- 
sarum, et Sacramento Eucharistiae, et Divinis Officus, Consilium II, n. 1-2; 
Bonacina (+ 1631) was especially emphatic in permitting custom to interpret 
what facts constitute a case of necessity—Opera Omnia, I, (Venetiis, 1687), De 
Sacramento Eucharistiae, Disput. IV, Quaest. ult., Punct. VU, § VI, n. 10; also 
Layman, Theologia Moralis, (Moguntiae, 1723), Lib. V, Tract. V, Cap. IV, 
n. 6; Schmalzgrueber (+ 1735), Ius Canonicum Universum, Tom. III, Pars 
Tertia, Romae, 1844), lib. III, tit. XLI, n. 41-42. Hence, the question of when 
bination could take place was not definitely determined universally before the 
time of Benedict XIV. In fact, the custom of a locality can still be used as a 
norm for determining the question of fact which constitutes, e.g., a sufficiently 
serious difficulty on the part of the people to warrant bination. 


7 Cf. Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, § 2—VFontes, n. 365; 
Thesaur. Res. S. C. C., XXXVII, Vot. Sec. in Causa Derthusen., 20 Augusti, 
1768, n. 12; op. cit., XCV, Vintimilien., die 19 Decembris, 1835, p. 471; op. cit., 
CXII, Auzitana Visitationis SS. Liminum, 28 Maii, 1853, p. 257; S.C.C., Sala- 
mantina, 22 febr. 1862—Fontes, n. 4193. 


8 Can. 6, 2°, 3°. 
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The written declarations of the ecclesiastical discipline 
under discussion, found in the documents of the Roman Curia 
issued at various times and cited here, are uniform since the 
middle of the eighteenth century in setting forth this dis- 
cipline. The basic though not all inclusive expression of this 
discipline provided that the permission to binate on Sundays 
and feast days of precept could be given by the Bishop only 
to the rector of two parishes, provided a dearth of priests 
existed, and the faithful could not fulfill the ecclesiastical 
precept (of attending Mass on these days) without serious 
inconvenience: 


... Benedictus XIV, qui edixit, duarum tantummodo Paroe- 
ciarum Rectori, concedi ab Episcopis licentiam posse, diebus 
Dominicis ac Festis de praecepto, Missae Sacrificium inge- 
minare; si tamen sacerdotum copia deficiat, sique absque 
gravi incommodo nequeat devota plebs Ecclesiae mandato 
satisfacere.® 


Such was considered the basic norm of practice especially 
since the time of Benedict XIV,’° who established this doctrine 
as the common opinion representing the only usual so-called 


9 Thesaur. Res. 8. C. C., XCV, Vintimilien., die 19 Decembris, 1835, p. 472; 
cf. etiam, op. cit., XX XVII, Vot. Sec. wn Causa Derthusen., 20 Augusti, 1768, 
n. 12-13; Barbosa (+ 1649)—Giraldi (+ 1775), De Officio et Potestate Parochi, 
Animadversiones et Additamenta ad Augustinum Barbosa, (Romae, 1774), 
Pars I, Cap. XI, n. 9. 


10 Cf. Benedictus XIV, De SS. Miss. Sacrif., II, XXXIX; “. . . id tamen 
unanimi consensu permittitur Sacerdoti [scil., eodem die Sacrificium Missae bis 
offerre], qui duas Parochias obtineat, vel duos populos adeo seiunctos, ut alter 
ipsorum Parocho celebranti per dies festos adesse nullo modo possit, ob loco- 
rum maximam distantiam ... ut populo utrique satisfaciat. Et Suarez in 3 
part. Divi Thomae tom. 8. quaest. 73. art. 2. disput. 80. sect. 8. de hac hypo- 
thesi loquens, inquit, in ea tantum hodie licere duas Missas eodem die cele- 
brare: Casus de pluribus Parochiis est proprius, ac fere solus in usu. At vero 
si in altera ex his Parochiis Sacerdos aliquis deprehendatur, qui rem Divinam 
facere possit, tum illarum Rectori nequaquam licet in utroque loco Sacrificium 
iterare, eo quod alterius Sacerdotis opera populi necessitati satis eensulatur.’— 
Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, §2.—Fontes, n. 365; Bene- 
dictus XIV, De Synodo Dioecesana (cited hereafter: De Syn. Dioec.), I, 
(Mechliniae, 1823), lib. VI, cap. VIII, n. 2. 
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case of necessity in this matter ' to the tinte of the codification 
of The Code of Canon Law. It will be noted that the 
expression of this norm of discipline conforms in general out- 
line to the provisions of canon 806, § 2, except for the fact 
that its text restricts bination to cases in which one priest has 
charge of two parishes. This feature, however, even since 
before the time of Benedict XIV was incidental. This rule 
is but the first, basic, though not all inclusive norm which the 
student of the pre-Code law in this matter encounters in 
reading the decisions of the Roman Curia and the authors. 
In other words, this norm of discipline supplied the funda- 
mental legal pattern, so to say,-on the positive basis of which 
and by its application to similar cases involving the same 
exigencies of the faithful, canonical jurisprudence certainly at 
the time of Benedict XIV had arrived at the respective dis- 
position now set forth in canon 806, as will appear in the 
following, with the exception that it was not a matter con- 
clusively defined by positive general law, namely, whether 
the Bishop could grant the faculty to trinate.* Also, the 
question whether bination could take place without the 
permission of the Bishoo was answered in the negative by 
solid expert opinion.’** Canon 806 answers both of these 


11“ Attamen maxime post laudatum Pontificem [i.e., Bengdictum XIV]. 
communis iam Theologorum et Canonistarum sententia est, necessitatis casum, 
qui etiamnunc obtinet locum, ad sacrificium eadem die iterandum, eum potis- 
simum esse, cum duas presbyter paroecias habet, si in alterutram parochiam 
nequeat populus convenire, nec alius praesto sit sacerdos praeter Parochum 
qui missam possit celebrare. . . .’— Thesaur. Res. 8. C. C., CXII, Auvitana 
Visitationis SS. Liminum, 28 Maii, 1853, p. 257; op. cit., XX XVII, Vot. Sec. 
in Causa Derthusen., 20 Augusti, 1768, n. 13; S. C. C., Salamantina, 22 febr. 
1862.—Fontes, n. 4193; S. C. C., Malacitana, 10 maii 1897.—Fontes, n. 4303. 


12 Cf. Bouix, Tractatus de Parocho (cited hereafter: De Parocho), (Parisiis, 
1880), Pars Quarta, Cap. VI, Propositio IVa; Gasparri, De SS. Euch., I, n. 
387; Many, De Missa, n. 29; Wernz, Ius Decretaliwm, III, (Romae, 1901), n. 
543, nota 175. 

13 Cf. Many, De Missa, n. 35, where this author indicates this matter as 
subject to controversy. 


14 Many, De Missa, n. 32. 
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questions in the negative,’ the provisions of which as to these 
particulars confirm the doctrine of Gasparri under pre-Code 
law.*® . 
Accordingly, under pre-Code law provided another priest 
was not available, a pastor in charge of two parishes or of two 
groups of people greatly distant from each other could binate 
on days of precept either in different churches or in one and 
the same church at which his entire flock could not assemble 
at one and the same time.’’ These instances of the spiritual 
exigencies of the people were considered severally as a case 
of necessity for binating;?* they were looked upon as similar 
cases, in which, according to the well-known principle of law 
now embodied in canon 20, the same rule of law should ob- 
tain. Canon 806, § 2, stating in much more general terms 
that a notable part of the faithful is required for bination, by 
implication applies the same rule. In other words, the regula- 
tion of present canon law in the matter of bination no longer 


15 As to trination, however, it seems that the local ordinary has authority 
under the provision of can. 81 to dispense from the prescript of can. 806, §1 
regarding this matter, and in view, moreover, of the fact that per se and aside 
from the contrary provision of positive merely disciplinary law, as exists in 
can. 806, the multiple celebration of Mass by a priest per day does not involve 
any theological difficulty or prohibition—cf. THe Jurist, V (1945), 218. The 
dispensation would involve a case of considerable emergency or necessity, the 
urgency of which, as to its compliance with the terms of can. 81, would be 
left to the prudent discretion of the local Ordinary. 


16 Cf. De SS. Euch., I, nn. 379, 380. 


17 Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, §§ 2, 3, 4, 6; “Itaque 
ut liceat Parocho duas parocias habenti, vel duos populos maxime inter se 
dissitos, duo Sacra perficere diebus festis, ut populus Missae sacrificio intersit, 
sive celebranda ea sint in duabus Ecclesiis inter se distantibus, sive in una 
tantum Ecclesia, ad quam populus nequeat insimul convenire, non alia necessi- 
tatis causa est admittenda secundum hodiernam Ecclesiae disciplinam, quam 
quae oritur ex defectu alterius Sacerdotis, qui aliud Sacrificium offerre possit.” 
—Thesaur. Res. 8. C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Augusti, 
1768, n. 18; op. ctt., CXII, Auzxitana Visitionis SS. Liminum, 28 Maii, 1853, 
p. 259. 


188. C. C., Salamantina, 22 febr. 1862—Fontes, n. 4193. 


19 Benedictus XIV, ep. “ Declarati”, 16 mart. 1746, §7.— Fontes, n. 365; 
Gasparri, De SS. Euch., I, n. 387-389. 
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recites a number of “ similar cases ” which usually occur, but 
simply sets down the all embracing notabilis fidelium pars as 
required and sufficient for bination, however and whenever 
this requirement may be fulfilled in-a given case. Canon 806, 
§ 2 analyzes in general terms the component parts of a case 
of necessity. When its requirements are fulfilled in a given 
case is a question or matter of fact, which is to be determined 
by the prudent judgment of the local Ordinary, whose decision 
must prevail.”° 

From a general comparative survey of the pre-Code disci- 
pline briefly stated in the foregoing and the present canon law 
concerning bination, the following general features will appear 
as essential characteristics common to both, which at the same 
time serve to show that canon 806, inasmuch as it deals with 
ordinary bination as here discussed, is for the most part a re- 
statement of the pre-Code discipline. For the lawful employ- 
ment either by way of grant or use of the faculty of binating 
there is clearly- discernible as requisite and essential the con- 
currence of three factors; namely, the first, the obligation of 
the faithful to attend Mass on days of precept in the presence 
of serious difficulty; the second, the scarcity of priests in meet- 
ing this obligation and difficulty; the third, the permission of 
the local Ordinary, given according to his prudent judgment, 
to binate. Accordingly, canon 806 makes available the faculty 
of binating by authorization of the local Ordinary under these 
conditions expressed in the terms of § 2: a) die festo de prae- 
cepto notahilis fidelium pars Missae adstare non possit ; 
b) propter penuriam sacerdotum; c) hanc tamen facultatem 
impertirt nequit Ordinarius, nisi cum, prudenti ipsius tu- 
dicio.... These points will now be considered in the light of 
pre-Code jurisprudence. In the absence of any one of these 


20“ Ttaque cum eiusmodi causam necessitatis haud deprehenderis, nunquam 
Parochos tuos probabimus, si ipsi de te conquerantur, Nos prudentiam Frater- 
nitatis Tuae magnopere commendamus, Teque agnoscimus animum, men- 
temque tuam conformasse exemplo praedicti Sancti Caroli Borromaei, qui in 
prima Synodo Provinciali ¢. 5. abrogavit licentias a suis Praedecessoribus con- 
cessas plures Missas celebrandi.”—Benedictus XIV, ep. “ Declarasti” [Venera- 
bili Fratri Antonio Episcopo Oscensi], 16 mart. 1746, § 21—VFontes, n. 365. 


492 THE JURIST 


factors it is unlawful for a priest to binate; or in the absence 
of the first or second, for a local Ordinary to grant the faculty 
to offer a second Mass or to do so himself. 


2. NoraBLe Part oF FarrHrut; Day oF PRECEPT 


In order that the faculty to binate may be granted or used, 
it is a basic requirement that a notable part of the faithful 
can not otherwise attend Mass on a day of precept. 

This provision of the law, it may here be recalled, as also 
appears from pre-Code jurisprudence, furnishes unmistakable 
evidence that the faculty to binate is given primarily and 
essentially for the benefit of the faithful; it is not to be con- 
sidered in any sense as a personal privilege attaching to the 
individual priest to whom the faculty is given; and hence any 
priest who takes the place of the grantee of this faculty may 
forthwith employ it under law for the benefit of the same 
faithful.24_ The mind of the law as thus manifested, namely, 
that bination shall be practiced only on behalf of the faithful, 
evidences a return to the early discipline of the church, ac- 
cording to which the practice of offering several Masses a day 
by one priest existed originally because of the scarcity of 
priests.** The question here to be considered is what is a not- 
able part of the faithful, who can not assist at Mass on a day 
of precept except by means of bination. 

It has always been recognized in interpreting the require- 
ments of this law that bination is permissible when a pastor 
has charge of two parishes or even of only one parish and in 
either case all the faithful can not attend one Mass together,2* 


21Cf. Tus Jurist, V (1945), 224-226, where this matter has already been 
dealt with at greater length. 
22 Cf. Bona, Rerum Liturgicarum, (Romae, 1671), Lib. I, Cap. XVIII, n. V, 


seqq; Thesaur. Res. 8. C. C., LIX, (Romae, 1790), Nicien., 27 Novembris, 1790, 
p. 217. 


*3 Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, § 2. — Fontes, n. 365; 
Thesaur. Res. S. C. C., XX XVII, Vot. Sabet im Causa Derthusen., 20 Augusti, 
1768, n. 13-14; op. cit., CXII, Auxitana Visitationis SS. Lint 28 Maii, 
1853, p. 258; Pallottint}  Gollieite Resolutionum Sacrae Congreyatiionts Concilis 
(eited hereafter: Coll. Resol. 8. C. C.), XIII, (Romae, 1887), s. v. Missa, § VI, 
Quoad Iterationem, n. 8; Gasparri, De SS. Euch., I, n. 387-388. 
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regardless of whether bination is to take place in a different or 
in one and the same church.** The sacred place as to the per- 
missibility of bination is incidental and non-essential. The 
requisite fact which goes to the substance of the matter of 
lawfui bination is that a considerable portion of the faithful 
can not assist at a given Mass and would otherwise be without 
Mass. Wherever they may be,” they are in the same condi- 
tion in this respect, and their identical need of securing the 
fruits of the Holy Sacrifice and of fulfilling their obligation 
is to be obviated by the same rule of law.?® Such a condition 
was called in pre-Code law a case of necessity. Canon 806, § 2 
has discarded the expression casus necessitatis, very likely be- 
cause this term was not sufficiently precise,*’ and determined 
by a general norm without enumerating specific cases when 
bination is permissible. In thus providing for the faithful, it 
is the purpose of the law not only to furnish opportunity to 
fulfill the precept of hearing Mass, but also to secure the great 
benefits which accrue to those who assist at the divine Sacri- 
fice. Hence the underlying exigency of the faithful is viewed 
by the Church as not merely that of fulfilling a serious pre- 
cept, but also that of participation in the spiritual treasures 
attached to assistance at Mass. This combined necessity of 


24 Benedictus XIV, De SS. Miss. Sacrif., II, n. XX XIX; Thesaur. Res. S. C. 
C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Augusti, 1768, n. 15. ; 


25 Thesaur. Res. S. C. C., CXU, Auxitana Visitationis SS. Liminum, 28 Maii, 
1853, pp. 255, 264. 


26 Benedictus XIV, ep. “ Declarastz”, 16 mart. 1746, §7.— Fontes, n. 365; 
Thesaur. Res. 8S. C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Augusti, 
1768, n. 15; “ Duarum enim Paroeciarum Rectori ideo sacrificii iterandi licentia 
concedi posse, et Ecclesiae Pontifices mandarunt, et Sacrorum Canonum inter- 
pretes, Doctoresque suaserunt, quia itineris intervallo ab utraque distantes 
Christifideles, iis haud fruerentur bonis, quae ex Missae Sacrificii oblatione 
dimanant. Verum ex utriusque Fori observantia tritum vulgatumque prodiit 
adagium, idem in iure obtinere, ubi eadem ratio subsistat. Porro, eadem neces- 
sitatis adminicula favent, cui duarum Ecclesiarum onus incumbat, aeque ac 
illi, qui gregem longe lateque tenet dispersum, nec valet ut uno eodemque loco 
ac tempore colligatur.”—Thesaur. Res. S. C. C., CXV, Vintimilien., 19 Decem- 
bris, 1835, p. 473; Bouix, De Parocho, Pars Quarta, Cap. VI, Propositio Va. 


27 Cf. Tue Jurist, V (1945), pp. 228, 232. 
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the faithful may be verified in many and various conditions, 
instances, or circumstances in which they may be.** While 
under a purely theoretic and abstract consideration, to obviate 
the necessity of binating, a Mass could be offered on any week 
day for the opportunity of the spiritual benefits in behalf of 
those who could not assist at a given Mass on Sunday, such 
an arrangement would appear to be obviously unsatisfactory. 
The great majority could not attend on a week day, on the 
one hand; on the other, there appears to be great merit in 
maintaining a uniform discipline of attending Mass and of 
fulfilling this obligation universally on one given day, Sunday 
or other day of precept. 

From what has been considered in the foregoing, the obvi- 
ous application of canon 806, § 2 can occur when a pastor has 
charge of two parishes”? or of a mission church within his 
parish territory, or when his entire flock can not at the same 
time and place attend Mass. Indeed, the cases recited in the 
pre-Code interpretations of the provision of the law under dis- 
cussion quite invariably express and suppose what one may 
designate as a stable parochial relation between the priest and 
the people whom he serves by binating. The terms of canon 
806, § 2 do not demand such a relation; they simply envision 
the dearth of priests on the one hand, and an appreciable part 
of the faithful who can not attend Mass on the other. Obvi- 
ously, a parochial relation between priest and people is not of 


28“ Ht sane cum ideo in necessitatis casu licet parocho bis missae sacrificium 
instituere, ne diebus festis Ecclesiae praeceptum a populo violetur, neve fideles 
ingentibus illis, qui ex oblatione incruenti Sacrificii dimanant fructibus priven- 
tur; cumque praeterea eadem necessitas, quod scilicet ad unicam missam 
insimul universus populus convenire non valet, locum habere possit, sive de 
eadem, sive de altera Ecclesia agatur, manifestum est, tritum urgere axioma, 
quod nimirum idem in iure obtineat ubi eadem ratio subsistit; et inde haud 
referre utrum de diversa, an vero de eadem agatur Ecclesia, in qua missa iter- 
anda est, scripsit ad Episcopum Oscensem Benedictus XIV, loc. cit., § Ea potis- 
simum. Hz? quippe (sunt Pontificis verba) duo casus eodem ture censendi sunt 
ut praecipue advertit Theaphilus Raynaudus tom. 17. oper. edit. Lugdun. 
pag. 8.”—Thesaur. Res. 8S. C. C., CXII, Auzitana Visitationis SS. Liminum, 
28 Maii, 1853, p. 259. 


29 Cf. cann. 1423, §1; 472, 2°. 
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the essence in the requirements for bination. However, it 
appears that there is not a discrepancy between the pre-Code 
discipline and the present prescript of the law in this respect, 
and that the instances set forth in pre-Code interpretations 
represented merely the cases which usually occurred. Thus, 
under other conditions involving distant places, a scarcity of 
priests, or in times of persecution from the part of heretics or 
infidels ;*° or where there were many Catholics in parts settled 
by unbelievers and priests were few,*! it was readily granted 
by prudent juristic thought that bination was to be employed 
in order to offer Mass and minister to the faithful.?? There is 
here no evidence of the necessity of a stable parochial relation- 
ship. In fact, in none of the documents of pre-Code interpre- 
tation cited here does it appear as an essential requisite.** 


30“ Ttaque concludendum, casum qui revera contingit, eum esse cum Paro- 
chus duas habet Parochias ....; neque tamen quidquam praeiudicatum volu- 
mus ... dealiis casibus, in quibus vel ob locorum distantiam, vel ob paucitatem _ 
Sacerdotem, aut haereticorum aut infidelium persequutionem, ne fideles Missa 
careant, opus est a Sacerdotibus duas Missas celebrari.”—Benedictus XIV, De 
SS. Miss. Sacrif., II, n. XX XIX. 


31 Tertius casus est, quando in partibus infidelium pauci sunt sacerdotes, et 
multi Catholici, ut in Anglia, Hollandia, etc., id [scil., bis in die celebrare] 
exigente necessitate illorum Catholicorum in illis partibus.”—Ferraris (¢ 1763), 
Bibliotheca Canonica, Iuridica, Moralis, Theologica, etc. (cited hereafter: 
Bibliotheca), novissima ed., V, (Romae, 1889), s.v. Missa, Prout est Sacri- 
ficium, Art. V, n. 22. 


82 “An liceat sacerdoti in magna sacerdotum penuria bis in die Missam cele- 
brare: quia est nunc in Anglia sacerdotum inopia, ut in itinere centum 
milliarium vix tres Catholicos sacerdotes reperias, qui Missam celebrent, et 
sacramenta ministrent. n. 1. Respondeo, licere. . . . in casu proposito occurrit 
necessitas audientis, vel audientium.”—Navarrus, Consilia seu Responsa, I, 
lib. III, De Celebratione Missarum, et Sacramento Eucharistiae, et Divinis 
Offictis, Consilium II. 


33“ Tnter caeteras illa adnumeratur facultas, per quam copia fit Sacerdoti 
bis Sacrum peragendi uno eodemque die... videlicet ob Sacerdotum pauci- 
tatem, vel cum eorum numerus, qui diebus festis tenentur sacris assistere, talem 
exhibeat necessitatem, ut, nisi alicui Sacerdoti duas Missas eodem die cele- 
brandi potestas concedatur, Ecclesiae mandato plures non satisfacerent; quod 
copiose declaratum est Constitutione 3 in praesenti nostro Pontificatu emissa, 
et Oscensi Episcopo inscripta Tom. 2 Bullarii.”—Benedictus XIV, ep. encycl., 
“Apostolicum ministerium,” 30 maii 1753, § 11—Fontes, n. 425. 
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One may here note that not only an appreciable part of 
the faithful in general is under consideration in canon 806, § 2. 
Certain types or classes of the faithful in specific conditions 
or walks of life may just as well become beneficiaries of this 
provision of law, provided, of course, that its stipulations are 
otherwise fulfilled in a given instance. In fact, the very con- 
dition and circumstances of life of a given class of the faithful 
may be at once a serious obstacle to their assistance at Mass 
in any event. One need here only to enumerate by way of 
example members of religious houses, convents, especially 
though not at all exclusively, of the cloistered, the inmates of 
colleges and similar institutions, to illustrate briefly what is 
intended in speaking here of classes of the faithful; or, in- 
mates of penal institutioris, of institutes of correction, of 
clinics, hospitals, to exemplify types of individuals whose very 
conditions and circumstances of life place a barrier to their 
assistance at Mass in the parish church according to the nor- 
mal routine of life.** The places of worship in these instances 
will usually be oratories, either public or at least semi-public.** 
The local Ordinary may permit the celebration of two Masses 
by way of bination even in these oratories, providing the other 
conditions for bination are fulfilled.*® 

Likewise meriting consideration are groups who are engaged 
at distant labor camps, whence it is considerably difficult to 
make a trip to Mass on days of precept, lest these people be- 
come lax in their religious duties.** Other instances akin to 


84“ Hino passim videmus Episcopos, scientia canonica et pietate praestantes, 
deficiente alio sacerdote, permittere Missae iterationem, ne sanctimoniales, 
praesertim cum clausura, aut carcere inclusi, aut infirmi vel convalescentes in 
hospitali, vel iuvenes in collegio, etc., Missa careant.”—Gasparri, De SS.Euch., 
I, n. 388. 


35 Cf. can. 1188. 
36 Gasparri, De SS. Euch., I, n. 385. 


37“ Perez exstruxit sacellum ut Sacro diebus festis assisteret operariorum 
colonia in silva quam conduxit Perez. Colonia negligere ceperat assistentiam 
ad Missam ob aequam fere trium horarum distantiam a vicinioribus quatuor 
oppidis. Difficultas erat Sacerdotis celebrantis, . .. Versari videremur in casu 
Benedicti XIV, quum longe operariorum colonia a proximiore distet Paroecia, 
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this one are those in which people must be occupied with their 
work on days of precept, such as farmers, ranch hands, factory 
workers, and are obliged to go to their occupations at an hour 
earlier than the time of the usual Mass, or live far from the 
parish church, or must in another manner be engaged at work 
and can not for some valid reason leave this work at the usual 
hour of Mass.*° Specific examples can be instanced from both 
rural and urban life. However, it may here opportunely be 
noted that the text of canon 806, § 2 is entirely broad enough 
to include groups of the faithful who are engaged in the less 
serious pursuits in life. Accordingly, the faculty to binate may 
be granted in behalf of those who are at health, rest, recreation 
resorts. 

Among the contingencies noted by the older commentators 
as of the time before the Council of Trent as sufficient causes 
for bination was that of wayfarers or travelers.*® This in- 
stance takes on not a little importance in our day; travel by 
means of privately owned conveyance has grown to tremend- 


culus dici posset membrum, neque supersint in circumiectis oppidis Sacerdotes, 
qui in ea diebus festis Sacrum faciant.”—Thesaur. Res. S.C. C., LIX, Nicien., 
27 Novembris, 1790, pp. 216, 217. Permission to binate in this case was denied 
by the Holy See because Perez, as it seems, was considered financially able to 
support a resident priest who was available. 


38 “Bx his primum constat, Parochianos omnes diebus festis Sacro interesse 
non posse, nisi Parocho bis missam celebrare permittatur. 1. quia plures numer- 
antur dies festi in quibus privilegio gaudent, vacandi operibus servilibus, audito 
Sacro. Hine qui agros praesertim excolunt, ne diurnam amittant mercedem, 
qua plurimum indigent, nequeunt eam Missam expectare, quae pro reliquis 
Parochianis et Peregrinis opportuna magis hora consuevit celebrari. 2. quia 
incolae ex maiori parte nonnullis in locis Pastores sunt, et procul a Parochiali 
Ecclesia morantur, atque idcirco, ne incustoditos relinquant greges, haud queunt 
simul ad Ecclesiam convenire. 3. quia eamdem ob causam, ne scilicet domos 
relinquant desertas, etiam qui propius habitant, nequeunt omnes eidem Sacro 
interesse. Ex quibus necessario fluit, aut eos Missae sacrificio carere debere 
diebus festis, aut permittendum illorum Rectori, ut bis Sacrum conficiat, cum 
festi incidunt dies.’ — Thesaur. Res. S. C. C., XXXVII, Vot. Sec. in Causa 
Derthusen., 20 Augusti, 1768, n. 35. In 8S. C. C., Salamantina, 22 febr. 1862 it 
was decided that permission to binate could be granted on behalf of those 
(plurimi operarii) who were engaged in the harvest and could not otherwise 
attend Mass.—F'ontes, n. 4193. 


39 Cf. Tun Jurist, V (1945), 230-233. 
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ous proportions. Such is the fact, and it is verified in the case 
of Catholics even on days of precept. In the opinion of auth- 
ors generally, after the Council of Trent, this cause of travel- 
lers or wayfarers had fallen into discard as a reason for bina- 
tion as impractical because of the general availability of 
priests.*° The custom or practice of the locality as to the pres- 
ence of a case of necessity for binating was considered norma- 
tive,*1 which case of necessity was, however, deemed as obvi- 
ated whenever there was a sufficient number of priests.** Yet, 
in the absence of a sufficient number of priests bination was 
permissible when a large number of the faithful would be 
without Mass on a day of precept.** Such is the language of 
canon 806, § 2, which assuredly is broad enough to include the 
contingency of travellers. The reasonable and common esti- 
mation of a given locality may be accepted as a determinant 
of what factual circumstances in fulfillment of the stipulations 
of canon 806, § 2 constitute a serious difficulty for the legiti- 
mate grant and use of the faculty to binate.** Times have 


40 Layman, Theologia Moralis, Lib. V, Tract. V, Cap. IV, n. 6; Engel 
(+ 1674), Collegium Universi Iuris Canonict, lib. II, tit. XLI, § I, n.3; Schmalz- 
grueber, Jus Ecclesiasticum Universum, Tom. III, Pars III, lib. III, tit. XLI, 
n, 42; Bouix, (f 1871) De Parocho, Pars Quarta Cap. VI, Propositio IIIa. 


41“ Necessitas autem, et causa sufficiens ad celebrandum secundam missam 
contingit, inquiunt DD. .. . nisi adsit alius Sacerdos celebraturus . . . quando 
die festo adveniunt peregrini missam audituri, . . . si die festo superveniant 
multi iter facientes, qui commode nequeant aliam missam expectare. Verum 
cum haec abierunt in desuetudinem ob multiplicitatem Sacerdotum existimo 
standum esse consuetudini locorum, quidquid dixerint praecitati Doctores. . . . 
Verum, ut dixi, standum est legitimae locorum consuetudini, in nostris autem 
regionibus videtur solum usu receptum, ut missa . . . bis celebretur, quando 
quis praeficitur duabus Ecclesiis parochialibus. . . ..—Bonacina (+ 1631) Medio- 
lanensis, Opera Omnia, I, De Sacramento Eucharistiae, Disput. IV, Quaest. ult. 
Punct. VIL, § V, n. 10. 


42 Layman, Theologia Moralis, Lib. V, Tract. V, Cap. IV, n. 6. 


43... solus practicus hodie casus est, quando populus, aut populi magna 
pars, sacro careret diebus dominicis et festis, nisi parocho liceret bis eodem die 
celebrare.”—Bouix, De Parocho, Pars Quarta, Cap. VI, Propositio IIIa. 


44 Cf. Soto, In Quartum (quem vocant) Sententiarum, I, Dist. 13, Quaest. 2, 
Art. 75 ae Hodie necessitas, quam requirit hoe caput, vere existit in casibus, in 
quibus olim non existebat, quando fideles, ut missae interessent, labores et 
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changed considerably. There may well-be in general a suffi- 
cient supply of priests, but not available to people at a given 
time and place. 


Since the feature of custom has just been referred to, it ap- 
pears to be worthy of note in passing to advert to this matter 
in connection with the practice of binating. The naked cus- 
tom of binating for the faithful regardless of the absence of 
difficulty in attending another Mass or of the availability of 
other priests who can celebrate Mass had been already under 
pre-Code law sternly and unequivocally rejected by the Holy 
See *° as unreasonable, condemned, and abrogated as the 
source of scandal and many evils and declared incapable of 
obtaining the force of law in the future.*® There is in canon 
806, § 2 no prohibition or rejection of such a custom. How- 
ever, it seems that this custom as described could nevertheless 
not legally arise under the present ecclesiastical discipline, be- 
cause its subject matter would be unreasonable.** 


The question now arises as to what constitutes a notable or 
appreciable portion of the faithful in the sense of canon 806, 
§ 2. In pre-Code commentaries one finds the general expres- 
sion of “many ” (multi Catholic) ,** (plures),* as to the num- 
ber of faithful required for bination. Obviously, this termin- 
ology does not furnish a great deal of help. There is a case in 
which the Holy See declared that the Bishop could allow bina- 


incommoda, etiam sat gravia, non reformidabant; hodie vero fideles tepidi 
studium religionis remittunt et negligunt, ita ut, nisi sat facilis ipsis sit auditio 
missae, hance relinquant; unde quod non erat olim necessarium, hodie neces 
sartum est.”—Many, De Missa, n. 30, 2°. 

45 Benedictus XIV, ep. “ Declarasti”’, 16 mart. 1746, §§ 22-24—Fontes, n. 365; 
8. C. C., Salamantina, 22 febr. 1862 —/Fontes, n. 4193. 


46 Thesaur. Res. S. C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Au- 
gusti, 1768, n. 25; Bouix, De Parocho, Pars Quarta, Cap. VI, Propositio [Xa. 


47 Cf. can. 27, $1. 
48 Ferraris, Bibliotheca, V, s.v. Missa, Prout est Sacrifictum, Art. V, n. 22. 


49 Benedictus XIV, ep. encycl. “ Apostolicum ministertum”, 30 maii 1753, 
§ il —Fontes, n. 425; 8. C. de Prop. Fide, instr. 24 maii 1870, n. 13.—Fontes, 
n. 4877. 
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tion for about two hundred persons.” Another instance was 
that of an entire diocese of about two hundred parishes, in 
each of whose territories there were what one might term 
mission churches, the Catholic population of which varied sev- 
erally from five or ten to 200 and even 600 souls. The Holy 
See replied that the Bishop might permit bination on behalf 
of these churches and in similar instances, provided that in his 
judgment in each case there was present a case of necessity 
according to the constitution “ Declarasti” of Benedict XIV 
and other stipulations were fulfilled respecting the Bishop and 
_ the priest in the employment of this faculty.** But these docu- 
ments nowhere give expression as to the number of faithful 
required for bination. The point here to be considered is the 
fact that the Holy See in its reply made no distinction as to 
the great discrepancy in the number of parishioners in the 
several mission churches. Again, in another case the Holy See 
replied that the Bishop should grant permission to binate in a 
church about one mile distant from the parish church for a 
small community consisting of about twenty persons. It 
seems that from this decision arose the rule found in textbooks 
and treatises to the effect that about twenty persons are suffi- 
cient as to number in order to permit bination,®* a norm which 
is offered by present day authors.** However, it can not be 

50 Thesaur. Res. S. C. C., XCV, Vintimilien., die 19 Decembris, 1835, pp. 468, 
470, 475. 

518. C. C., Salamantina, 22 febr. 1862—Fontes, n. 4193. 


52“ Cum vero quaedam Communitas ab Ecclesia parochiali uno eirciter 
milliario distaret, et viginti circiter personis constaret, quarum maxima pars 
Kcclesiam adire poterat; quaerebat [scil., Episcopus Lingonensis] utrum intuitu 
paucorum hominum qui festo de praecepto missam non audirent, Parocho bis 
sacrum eadem die faciendi queat hoc in casu concedi licentia. Die 23 Januarii 
1847 respondum fuit. ‘... in casu vero, quem idem Orator proponit licen- 
tiam esse concedendam.’ ”—Thesaur. Res. S. C. C., CXII, Auvitana Visitationis 
SS. Liminum, 28 maii, 1853, p. 264. Note: This case is not reported in The- 
oe Resolutionum in the chronological order, where one might expect to 

nd it. 


53 Cf. Gury-Ballerini, Compendium Theologiae Moralis, II, (Romae, 1889) 
n. 383, Quaer. 6°. 


54 Vermeersch-Creusen, Epitome Iuris Canonici, II, (5. ed., Mechliniae- 
Romae, 1934), n. 78; Cappello, Tractatus Canonico-Moralis de Sacramentis, I, 
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said by way of general rule that bination would not be per- 
missible for fewer than “ about twenty persons”. The Holy 
See has not given utterance to a general rule as to the number 
of persons required. In fact, it has advisedly refrained from 
doing so." About a century and a half prior to the above de- 
cision the Holy Office gave a response declaring that it was 
not permissible to binate for fifteen or twenty persons who 
were legitimately impeded from attending Mass.** Yet, on 
other occasions the Holy See expressed itself in this particular 
more benignly in cases involving poor unfortunate people 
(servi) who derived great consolation from the Holy Sacrifice, 
in number about ten or fifteen, and in the case of neophytes. 
Hence conditions which in one instance are not serious in 
other places and circumstances can amount to serious neces- 
sity.*” 

A better rule as to the question of requisite number, inas- 
much as in concept it allows greater flexibility and is more in 
keeping with the mind of canon 806, § 2, would be that the 
acceptable number of faithful for bination will rest in each 
case with the prudent judgment of the local Ordinary, who 
seeks the spiritual good of his people.®® Such is the mind of 
the Holy See, which has often been approached for an ex- 
pression of a rule as to the requisite minimum number and as 
to the distance required to constitute a serious difficulty in 
attending Mass.*® The reply has consistently been that these 


(3. ed., Romae, 1938), n. 732, g; Woywod, A Practical Commentary on the 
Code of Canon Law, I, (New York, 1941), n. 705. 


55 Cf. S. C. de Prop. Fide, instr. 24 maii 1870, nn. 13, 14, 15—Fontes, n. 4877 


568. C. de Prop. Fide, instr. 24 maii 1870, n. 13, where this decision is re- 
ported.—Fontes, n. 4877. Gasparri (De SS. Euch., I, n. 388, nota 1) remarks 
that it is not known what circumstances directed this decision. The S. C. de 
Prop. Fide (loc. cit.) expressly stated that this decision does not solve the 
question as to a general rule for the requisite number of faithful. 


57 Gasparri, De SS. Euch., I, n. 392. 


58“ Qua vero distantia opus sit, quove numero fidelium ut missa iterari 
possit, utrumque charitati et prudentiae Ordinariorum relictum est; . . .”— 
D’Annibale,SSummula Theologiae Moralis, III, (Romae, 1892), n. 405, nota 55. 


59S. C. de Prop. Fide, instr. 24 maii 1870, n. 13—Fontes, n. 4877. 
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matters should rest with the prudent judgment of the Ordi- 
nary, who is in a position correctly to weigh the circumstances 
peculiar to his territory in each individual case and to decide 
according to his charity and conscience.” Hence: the matter 
of number alone is not the determinant factor; consideration 
must also be had as regards the conditions, occupations in life 
of the individuals of the laity, and as to the serious difficulties 
arising out of their station in life, by reason of which they can 
not accommodate themselves to the time and place of Mass 
which are reasonably convenient for the majority of the others 
of the faithful. 

The matter of difficulty in attending Mass on days of pre- 
cept is quite inextricably involved with the number or size per 
capita of a group of the faithful who are thus hindered from 
assisting at Mass. This situation is indicated by the text of 
canon 806, §2: “... notabilis fidelium pars Missae adstare 
non possit.” The question to be considered here is what man- 
ner of difficulty is contemplated by the law as sufficient for 
bination. 

One source of difficulty which quite naturally presents itself 
is that of distance. This problem seems to have been prin- 
cipally involved as the usual one contained in the cases de- 
cided before the Holy See. What amount of distance is re- 
quired is the same type of question as occurs with regard to 


60 “Sed circa eilusmodi dubium [scil., quinam sit minimus numerus qui suffi- 
ciat ut Missa iteretur], quemadmodum circa ea, quae distantiam respiciunt, S. 
Congregatio in more habuit, resolvenda haee esse prudenti Ordinariorum Mis- 
sionum arbitrio, a quibus facultas dependet; ipsi enim in locis, in quibus 
degunt, recte aestimare possunt circumstantias in singulis easibus consurrentes 
. . . qualis esse numerus fidelium deberet, qui Missa privarentur, ut Missa 
iterarl possit; et S. Congregatio Fidei Propagandae die 16 novembris [scil., 
anno 1688] respondit: Relinqguatur charitati et conscientiae P. Praefecti.’”— 
loc. ctl. n. 14. It would seem that though this rule was given directly for 
mission countries, it is nevertheless a solid norm for other places in view of 
the provision of can. 20. 


61“ Quare non ex solo numero, sed etiam ex hominum conditione et necessi- 
tate ratio desumenda est.”—Lehmkuhl, Theologia Moralis, I, (Friburgi Bris- 


goviae, 1890), n. 215, 3, who is here speaking about the conditions necessary 
to permit bination. 
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the requisite number of faithful. Documents of the Holy See 
envision cases freely permitting bination as regards this par- 
ticular in which people are living at a very great distance 
from the church (populos maxime inter se dissitos),°? so that 
the faithful simply can not be thought capable of attending 
Mass.* The impossibility described in such terms is physical; 
no one will doubt the legitimacy of binating under such con- 
ditions. However, the language in other sources is not quite 
so strong, embracing as legitimate beneficiaries of this provi- 
sion those who are quite distant (admodum seiunctos),** or 
quite widely dispersed (late admodum dispersi Parochiani in- 
venuintur), living in various distant places remote from 
church and unable otherwise to perform their religious 
duties.” The language of the sources in general is not pre- 
cisely uniform in describing the amount of required distance. 
In a word, the difficulty is to be estimated morally (moraliter 
loquendo), as one which can not be overcome without consid- 
erable effort or inconvenience (sine magno incommodo),® in- 
volving the hardships of travel and of climatic conditions 
(viae incommodae ac difficiles existunt praesertim hyemali 
tempore).*’ Cases involving distance in terms of mileage have 
been favorably considered by the Holy See, in which the dis- 
tance varied respectively from approximately one to four ® 
and six to twelve miles to the nearest church.” 


62 Thesaur. Res. S. C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Au- 
gusti, 1768, nn. 13, 18; op. cit., CXII, Auzitana Visitationis SS. Liminum, 28 
Maii, 1853, p. 259. 


63 Cf. Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, § 2—Fontes, n. 365. 


64 Pallottini, Coll. Resol. S. C. C. XIUIl, s.v. Missa, § VI, Quoad Itera- 
tionem, nu. 8. 


65 Thesaur. Res. S. C. C., XCV, Vintumilien., 19 Decembris, 1835, n. 474. 
66 Gasparri, De SS. Euch., I, nn. 387, 388, 389. 

67 Thesaur. Res. S. C. C., XCV, Vintimilien., 19 Decembris, 1835, p. 469. 
68S. C. C., Salamantina, 22 febr. 1862.—Fontes, n. 4193. 


69 Thesaur. Res. 8S. C. C., XCV, Vintimilien., 19 Decembris, 1835, p. 469; 
op. cit., LIX, Nicien., 27 Novembris, 1790, p. 216, in which case the distance 
is expressed in terms of three hours from the nearest church. 
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However, it is a matter entirely settled in principle that 
distance is not an inherent conditio sine qua non. In other 
words, in the supposition in any and every case that there is a 
scarcity of priests, any other actual, serious cause or difficulty 
whatever, other than distance, is just as admissible as the lat- 
ter in order to permit bination for a not insignificant number 
of the faithful who, by reason of such cause, could otherwise 
not attend Mass.” The terminology of canon 806, § 2 is dis- 
posed to obviate anything which manifests the note of serious 
difficulty. 

One such cause is clearly present when the seating capacity 
of the church will not (morally speaking) admit all the parish- 
ioners at one and the same Mass.” 

An interesting case is the following. The Holy See refused 
to allow a Bishop to binate who found it necessary to 
offer first an early Mass before sunrise for a large group of 
noblemen who would not otherwise attend Mass because they 
were not presentable to the public by reason of lack of proper 
garments befitting their rank.” The Holy See did not reject 
the reason on the part of the nobility for not attending Mass 
with the others of the faithful. It refused to allow the Bishop 
to binate especially because it was decided incredible that 
there should not be present another priest to celebrate the 
early Mass for the nobility.” 


70 Thesaur. Res. 8. C. C., CXII, Auvitana Visitationis SS. Liminum, 28 Maii, 
1853, p. 264. 


71 Cf. Ferraris, Bibliotheca, V, s.v. Missa, Prout est Sacrificium, Art. V, n. 
23; D’Annibale, Swmmula, III, n. 405. 


72“Cum in Civitate ... in Provincia Paraguarien; pars magna nobilium 
domi se contineat, quod apparatu vestium decenti careat, ideo ut nobiles 
mulieres ac viri e domibus ad templa educerentur, opus fuit Missam ante solis 


ortum celebrari.”—§8. C. C., Paraguarien. [in Indiis occidentalibus], 1 sept. 
1657, ad 4.—Fontes, n. 2751. 


73 Benedictus, XIV, ep. “ Declarasti”, 16 mart. 1746, § 25.—Fontcs, n. 365; 
Thesaur. Res. 8. C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Augusti, 


1768, n. 30; Pallottini, Coll. Resol. S. C. C., XIII, s.v. Missa, § VI, Quoad 
Iterationem, n. 10 in fine. 
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It is in keeping with the mind of thé Holy See not to be 
rigorous in interpreting the presence of the factual circum- 
stances necessary to permit bination, especially in the case of 
the faithful who are less favored with the amenities of life. 
The Church wishes to be generous with the inexhaustible 
spiritual treasures at her disposal. It is the intention of the 
Church that the cause of religion among the faithful does not 
suffer by their missing Mass on a day of precept and being de- 
prived of the opportunity more frequently and with greater 
spiritual profit. to receive Holy Communion,” and that the 
faithful may easily be able to fulfill the precept of attending 
Mass.’® 

Yet, the law will not tolerate the employment of bination 
merely for the added convenience of the faithful and without 
serious necessity."7 Thus, it would not be permissible simply 
for the mere convenience of the faithful to binate at still an- 
other hour in a case in which Mass is already celebrated, for 
instance, at six, seven, nine, and ten o’clock.** What is mere 
convenience as opposed to actual, appreciable difficulty is a 
question of fact to be determined by prudent judgment, all 


74“ Bx vitae genere, quo Buggensis Populus vitam trahit, in aprico iam 
positum est, illum prorsus nequire Sacro adsistere sacrificio, et ob loci distan- 
tiam viarumque difficultatem, obque pecudum custodiam, Casarum, Filiorum 
infirmorumque tutelam. Quod si haec satis non essent ad eam eruendam qua 
ipsi premuntur necessitatem, humanarum rerum ordo postulat, ut miserorum 
statui opituletur cum praesertim de boni elargitione agitur, cuius inexhaustum 
habet Ecclesia Thesaurum.”’ — Thesaur. Res. S. C. C., XCV, Vintimilien., 19 
Decembris, 1835, p. 473. 


75S. R. C., Nivernen., 8 mart. 1879—Fontes, n. 6117; S. C. S. Off. (Coreae), 
20 iun. 1860.—Fontes, n. 960. 


76 Gasparri, De SS. Euch., I, n. 392. 


779. R. C., Ambianen., 22 maii 1841, ad 1—Fontes, n. 5707; Gardellini, De- 
creta Authentica Congregationis Sacrorum Rituum, IV, (Romae, 1858), n. 4915. 


78 “ An liceat Parocho in urbe constituto iterare Missam iisdem diebus [scil., 
Dominicis et Festis] super diversa quidem altaria, sed tantummodo ad con- 
sulendum parochianorum commoditati; v.g., ut celebretur Missa hora octava, 
quando iam celebratur variis horis, videlicet hora sexta, septima, nona et 
decima? R. Sine speciali apostolico Indulto non licere; et teneri Episcopum 
consuetudinem seu abusum omnino eliminare.”—S. R. C., Ambianen., 22 maii 
1841, ad 2—Fontes, n. 5907. 
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circumstances having been considered. This matter of fact is 
authoritatively to be determined by the local Ordinary. Ac- 
cordingly, if there is present factual moral necessity in large 
parishes, especially in cities, bination is permissible.” The 
law makes provision for bination precisely in order that the 
faithful may not violate their obligation of attending Mass on 
a day of precept and be deprived of the opportunity of obtain- 
ing the inestimable fruits which flow from assisting at the 
Holy Sacrifice.®° 


In all the documents and sources mentioned in this discus- 
sion the text always states or presupposes from its context 
that there is question of binating on a day of precept. The 
Code speaks in canon 806, § 2 of a feast day of precept (die 
festo de praecepto), that is, of a day on which the faithful 
must attend Mass.*! This “ day of precept’ must be strictly 
interpreted.*? Hence the provisions of canon 806, §2 are 
never verified on days on which the faithful are not obliged to 
assist at Mass.** Consequently, suppressed feast days are not 
included in its provisions;** nor are such days which are cele- 
brated from a spirit of devotion like feast days according to 
an Apostolic Indult.*° 


79“ De facto videmus episcopos passim indulgere, in magnis parochiis, ut 
Missa iteretur, ne in Ecclesia parochiali Missae desint pro fidelium necessita- 
tibus.’—Gasparri, De SS. Euch., I, n. 389. 


80“ Ht sane cum ideo in necessitatis casu liceat Parocho bis missae sacri- 
ficium instituere, ne diebus festis Ecclesiae praeceptum a populo violetur, neve 
fideles ingentibus illis, qui ex oblatione incruenti Sacrificii dimanant, fructibus 
priventur: .. ."—Thesaur. Res. S. C. C., CXII, Auattana Visitationis SS. Limi- 
num, 28 Maii, 1853, p. 259. 


81 Cf. can. 1247; 1248. 


82“ Leges quae . . . exceptionem a lege continent, strictae subsunt interpre- 
tationi.’”—can. 19. 


83 Can. 6, 2°, 3°; Bouix, De Parocho, Pars Quarta, Cap. VI, Propositio [Xa; 
Gasparri, De SS, Euch., I, n. 384. 


848. R. C., Namurcen., 11 sept. 1841 —Fontes, n. 5914; Thesaur. Res. S. C.C., 
CXI, Aumtana Visitationis SS. Liminum, 28 Maii, 1853, p. 264. 


85 Pallottini, Coll. Resol. S. C. C., XIII, sv. Missa, Quoad Iterationem, 
§ VI, n. 29. 
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3. THe DrartH or PRI&stTs. 


Bination is legally impossible unless there is a lack of 
priests; that is, the faculty to celebrate a second Mass, which 
is necessary, can not be granted to a priest except as a matter 
of last resort.** Nor may a priest use his faculty when an- 
other priest is available. Such is the tenor of the entire pre- 
Code jurisprudence on this question.*’ The practice of grant- 
ing this faculty or of using it when another priest is available 
is an abuse ** and cannot be tolerated under the law.®® In 
passing it may be observed that a general dearth of available 
priests or the general poverty of the priests in a given diocese 
considered as a whole is not the principle or determinant 
whereby to establish the required lack of priests in a particular 
case. Rather, the scarcity of priests must be verified with re- 
spect to that individual case.*’ 

It must be noted first of all that another priest must be 
available for the celebration of a second Mass. Another priest 
may well be present, but not available. He may be ill, under 
canonical penalty, or otherwise unable to offer Mass.** Again, 
another priest may be too far distant to otherwise successfully 
meet the necessity of binating.** What will constitute too 


86S. C. Ep. et Reg., Vercellen., 2 oct. 1578 (al Vescovo Di Vercelli) —Fontes, 
n. 1339; Thesaur. Res. 8S. C. C., CXII, Auzitana Visitationis SS. Liminum, 29 
Maii, 1853, p. 260; Bouix, De Parocho, Pars Quarta, Cap. VI, Propositio VIIia. 


87 Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, §§ 2, 4-5, 7—Fontes, n. 
365; Gasparri, De. SS. Euch., I, n. 386; Many, De Missa, n. 29, b. 

88S. C. Ep. et Reg., Vercellen., 2 oct. 1578 (al Vescovo di Vercelli) —Fontes, 
n. 1339. 


89S, C. C., Malacitana, 10 maii 1897—Fontes, n. 4303. 


90“ Relatum est de generica et magna presbyterorum deficientia, eorumque 
redituum paupertate. ... Adnotabatur vero [scil., a S. Congregatione] in facto, 
quod licet haberetur generica Presbyterorum deficientia tamen ex ea argui non 
poterat vera necessitas in qualibet paroecia.”—S. C. C., Salamantina, 22 febr. 
1862 —Fontes, n. 4193. 


91 Many, De Missa, n. 29, 4°. 


92 Navarrus, Consilia seu Responsa, I, lib. III, De Celebratwone Missarum, 
et Sacramento Eucharistiae, et Divinis Officts, Consilium II; Thesaur. Res. S. 
C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Augusti, 1768, n. 36. 
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great a distance to make the priest otherwise available will 
be determined authoritatively. by the local Ordinary. If a 
priest of the diocese is available, he can be commanded by 
the Bishop to offer Mass for the people.*® Also, the pastor 
ean be commanded to enlist the services of another priest in 
order to eliminate the necessity of binating;** he may not re- 
fuse or neglect to engage another priest in order to save the 
expense entailed in offering him a financial recompense for 
his services.2> The priest is entitled to such recompense ;*° the 
Bishop can command the pastor to offer this honorarium” 
and can determine its amount.®* In the supposition that the 
pastor is too poor and cannot afford an offering, the Bishop 
can enjoin upon the people who are benefited by the divine 
services to furnish the usual stipend.*® In our country this 
offering will usually derive by legitimate diocesan ruling or 
practice from the parish treasury, which consists generally of 
the voluntary offerings of the faithful. If the people are too 
poor to furnish the stipend, the stipend can be furnished by 
the Bishop from funds which he may have for distribution 
to the poor.” If no proper compensation can be made from 
these sources commensurate with the hardship involved in 
offering a Mass to say which bination would otherwise be re- 


98 Cf. can. 128; Many, De Missa, n. 29, 4°. 
94 Engel, Collegium Universi Iuris Canonici, lib. III, tit. XLI, §I, n. 3. 
95 Gasparri, De SS. Euch., I; n. 382, in fine. 


96“ Quia vero nemo ‘militat suis stipendiis unquam ... et qui altari de- 
serviunt, cum altari participant,’ Episcopus curare debet ne sacerdos, alteram 
missam celebraturus, careat stipendio pro hac Missa. . . ."—Many, De Missa, 


n. 29, 4°, in fine. 


97 Thesaur. Res. 8. C. C., XXXVII, Vot. Sec. in Causa Derthusen., 20 Au- 


gusti, 1768, n. 20; Pallottini, Coll. Resol. S.C.C., XIII, sv. Missa, § VI, Quoad 
Iterationem, n. 9. ; 


98 Op. ctt., CXII, Auxitana Visitationis SS. Liminum, 28 Maii, 1853, p. 261; 
op. cit., VI, (Romae, 1745), Apten. Indulti, 27 Tunii, 1733, p. 106. 


Can. 1496; Benedictus XIV, ep. “ Declarasti”, 16 mart, 1746, § 16.—Fontes 
n. 365. : 


100 Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, § 17—Fontes, n. 365. 
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quired, the faculty to binate can be granted.’*! However, in 
the supposition that there are insufficient funds to requite an- 
other priest for a trip to e. g., a mission church, it would seem 
necessary, in order to obviate bination, that the pastor should 
depart from his parish church to offer Mass there, leaving his 
parish Mass to be said by another priest in the pastor’s ab- 
sence, even if such an arrangement would be necessary as a 
regular practice.1” 

If bination is necessary for his parish, the pastor is obliged 
to offer a second Mass. This obligation was explicitly taught 
by pre-Code authors in the case in which the pastor was in 
charge of two parishes.*° The obligation is, of course, not a 
personal one; it may be acquitted by another priest.1°* How- 
ever, there seems to be no substantial difference as to the obli- 
gation of the pastor between the case in which a pastor is in 
charge of two parishes and one in which there is question of 
binating for parishioners in two different churches within the 
same parish, e. g., the parish church and a mission church, or 
even for parishioners in one and the same church. These vari- 
ant instances are in effect simply modes, so to say, of one and 
the same case of necessity and in which bination has always 
been considered legitimate under one and the same rule of 
law.1°° Hence, it would appear that the same obligation ob- 
tains with respect to the pastor, in whichever form or mode 
the necessity of his parishioners may arise. All the faithful in 
question are his parishioners, and he is in virtue of his paro- 
chial office in duty bound to exercise the care of souls in behalf 
of all of them,’ whether his duty derive from the universal 
law, from diocesan statute, from custom, or from the mandate 

101 Thesaur. Res. S. C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Au- 
gusti, 1768, n. 36-38. 

102 Benedictus XIV, ep. “ Declarast.”, 16 mart. 1746, § 20—Fontes, n. 365. 


103 Benedictus XIV, De Synodo Dviwoecesana, I, lib. VI, cap. VIII, n. 2; 
D’Annibale, Summula, ITI, n. 405, nota 55; Gasparri, De SS. Euch., I, n. 387. 


104 §. C. C. Lancianen., 3 febr. 1884—Fontes, n. 4261. 
105 Benedictus XIV, ep. “ Declarastc”, 16 mart. 1746, § 7—Fontes, n. 365. 
106 Can. 464, § 1. 
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of the Bishop.’ Accordingly, where bination is necessary, 
the faculty would have to be granted by the local Ordinary, 
and he can, and, if necessary, would be obliged to command 
the pastor to binate.’®* ' 


4. INVESTIGATION. PERMISSION OF THE LOCAL ORDINARY 


Canon 806, § 2 demands for the legitimate grant of the fac- 
ulty to binate from the part of the local Ordinary that he de- 
termine that there is a scarcity of priests and that there is 
present such difficulty that a notable part of the faithful can- 
not assist at Mass. Hence, these conditions, necessary in fact 
for bination, attend the investigation of the local Ordinary 
and his decision that such conditions are actually fulfilled; 
this decision does not rest with the priest.*°? The local Ordi- 


nary alone is ex officio the investigator in this matter;*° he - 


will examine each case apart and determine its merits for 
bination ™! after mature investigation of all the circumstances 
of place and the condition of the parishioners and concerning 
all that is expedient for divine worship and the spiritual good 
of souls. The local Ordinary has the authority to place 


107 Cf. Chelodi, Jus de Personis, (Tridenti, 1922), n. 227, where this obliga- 
tion of the care of souls regarding parishioners is declared an obligation in 
justice. Cf. also can. 431, §1. As regards binating for non-parishioners, there 
would be an obligation in charity. 


108 Gasparri, De SS. Euch., I, n. 387, where this obligation of the Bishop is 
stated with regard to bination in two parishes in the charge of one pastor. 
However, the same rule would seem to apply in the cases noted above. 


109 Benedictus XIV, ep. “ Declarasti”, 16 mart. 1746, § 21—Fontes, n. 365; 
Thesaur. Res. 8S. C. C., XXXVII, Vot. Sec. in Causa Derthusen., 20 Augusti, 
1768, n. 19. 


110 Thesaur. Res. S. C. C., XCV, Vintimilien., 19 Decembris, 1835, p. 475. 


111“. nee concedi potest haec licentia ab Episcopo generaliter quasi privi- 
legium alicuius sacerdotis, sed tantum in aliquo casu particulari necessitatis 


causa ab Episcopo examinanda; . . .—Fagnanus, Commentaria in Primam | 


Partem Quinti Libri Decretalium, (Romae, 1661), De Simonia, Cap. In Ordi- 
nando, n. 37; 8. C. C., litt. (ad Ep. Cameracen.), 14 oct. 1843—Fontes, n. 4085; 
Pallottini, Coll. Res. 8S. C. C., XIII, s.v. Missa, § VI, Quoad I terationem, n. 11. 


112 Thesaur. Res. 8. C. C., XX XVII, Vot. Sec. in Causa Derthusen., 20 Au- | 


gusti, 1768, n. 31; 8S. C. de Prop. Fide, instr. 24 maii 1870, n. 16.—Fontes, n. 
4877. 
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certain conditions, limitations, incident to the particular cir- 
cumstances of place, persons, and number of priests in a given 
case, for the proper use of the faculty. In arriving at his 
decision the local Ordinary ought to proceed without scruples 
or anxieties; if in his judgment the requisite conditions are 
verified, nothing further is required.1** The goal of bination 
is divine worship and the spiritual good of the faithful. There 
is needed only the judgment of a prudent man. If the law 
leaves a matter undetermined, it intends that the decision 
shall rest with his judgment after circumspect consideration 
of the particular case.“° The Holy See has explicitly ex- 
pressed itself to the effect that it relies in this matter upon the 
prudent conscience of the Bishops; that a general rule as to 
the number of the faithful required and the nature of the 
difficulty can not be constructed to cover the individual 
cases.'"° The Holy See provides the faculty of binating for 
the spiritual good of the faithful, motivated by the desire that 
all may be able easily to fulfill the precept of assisting at 
Mass.'"* The Church desires to employ bination as a means 
of fostering the religious aspirations of the people and of re- 
sponding to their desire to secure the consolations of relig- 
ion,'?® and especially so when there is.danger of serious omis- 
sion or there has been negligence on the part of the faithful 
in observing their duties in this regard; in which case it is 


113 §. C. C., litt. (ad Ep. Cameracen.), 14 oct. 1843.—Fontes, n. 4085. 


114, C. de Prop. Fide, instr. 24 maii 1870, n. 16—Fontes, n. 4877. Gasparri, 
De SS. Euch., I, nn. 387, 388, 389, 391. 

115“ | | quae necessitas ad hoc [scil., bis celebrare] sufficiat, relinquitur 
arbitrio boni viri prudentis, . . . et probatur ea efficaci ratione, quod cum 
aliquid indeterminatum in iure statuitur, determinatio arbitrio boni viri est 
facienda.”—Navarrus, Consilia seu Responsa, I, lib. III, De Celebratione Mis- 
sarum, et Sacramento Eucharistiae, et Divinis Officus, Consilium II, n. 2. 


116 §, C. de Prop. Fide, instr. 24 maii 1870, n. 15-16.—/ontes, n. 4877. 
117 §, C. de Prop. Fide, instr. 24 maii 1870, n. 18—Fontes, n. 4877. 
118 Thesaur. Res. 8S. C. C., XCV, Vintimilien., 19 Decembris, 1835, p. 473. 
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preferable to be generous than severe in determining the 
necessary conditions for binating.*” 

It may be useful here to note that the grant by the local 
Ordinary of the faculty to binate has the nature of a dispen- 
sation ;2° it constitutes a relaxation of the law in a particular 
case.21 Hence he may proceed to grant the faculty even 
where there is probable doubt in fact as to the adequate ful- 
fillment of the conditions prescribed in canon 806, § 2,%° or 
if the sufficiency of the cause for granting the faculty is doubt- 
edb’ 


The permission of the local Ordinary is simply a matter 
which is logically consequent upon the necessity of supervision 
by him of the practice of binating and of his decision that the 
conditions stipulated by the law are actually fulfilled.°* He 
is in a better position to determine whether or not another 
priest is available,’’° and he alone is able authoritatively to 
determine and govern the use of the faculty..°* It seems, 
however, that in the event of an emergency in which the local 
Ordinary can not be reached, a priest would be allowed to 
binate without permission, provided it be certain that this 
measure is necessary.'** 

119 Thesaur. Res. S. C. C., CXII, Auxitana Visitationis SS. Liminum, 28 
Maii, 1853, p. 265. 

1208. C. de Prop. Fide, instr. 24 maii 1870, n. 15—Fontes, n. 4877. 

121 Can. 80. 

122 Cf. Can. 15. 

123 Cf. can. 84, § 2. 

124 Barbosa-Giraldi, De Officio et Potestate Parochi, Pars I, Cap. XI, n. 9, 
Additio. 

125 Benedictus XIV, De SS. Miss. Sacrif., II n. XX XVII. 

126 §. C. de Prop. Fide, instr., 24 maii, 1870—Fontes, n. 4877, n. 11. 


127 Cf. Many, De Missa, n. 32, where he states that in these conditions the 
lawfulness of such a procedure cannot be denied. Bouix is of the same opinion 
save for express contrary diocesan statute—-De Parocho, Pars Quarta, Cap. VI, 
Propositio VIa. Gasparri appears to be definitely opposed to such procedure 
on the part of the priest, in any emergency—De SS. Euch., I, n. 380. This 
opinion seems too severe; the law is for the people. 
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CoNCLUSION 


In the case that prompted this series of articles, no one will 
seriously doubt that permission can be granted by the local 
Ordinary to binate for the large number of Catholic inmates 
at the prison, provided no other priest is available. The dio- 
cesan faculty at present in use does not cover this case, for it 
is restricted to binating in parish churches. The Ordinary 
can, of course, establish such a limitation, because it is within 
his authority to control the use of the faculty. In this case, 
moreover, bination will be extra loca sacra, which in this in- 
stance is also permissible.?”8 


128 Cf. THE Jurist, V (1945), 123-124. 


It is not the rights of the parent that are chiefly to be considered. 
The first and paramount duty is to consult the welfare of the child. 
The wishes of the parent as to the religious education and sur- 
roundings of the child are entitled to weight; if there is nothing to 
put in the balance against them, ordinarily they will be decisive. 
If, however, those wishes cannot be carried into effect without sacri- 
ficing what the court sees to be for the welfare of the child, they 
must so far be disregarded. The court will not itself prefer one 
church to another, but will act without bias for the welfare of the 
child under the circumstances of each case.——Purinton v. Jamrock 
(1907) 195 Mass. 187, 80 N.E. 802. 


Cases and Siudies 


FORCE AND FEAR AFFECTING MATRIMONIAL CONSENT * 


I 


ForcE AND FEAR 


It would seem to be wise to begin this lecture with a definition of 
marriage as it was instituted by God and constantly and consis- 
tently proclaimed by the Church. Marriage is a contract in which a 
man and a woman, who are juridically capable, give and accept the 
perpetual and exclusive right to acts fitted for the generation of 
offspring.1 Since marriage is a contract, the act of the will, by 
which consent is given, Makes the contract and no human power, no 
human law, no legal fiction can substitute for or supply this act of 
the will if it is lacking. If the act of the will consenting to the 
transfer of this right is not made, there simply is no contract and 
no marriage.” 

Likewise by the very nature of the human will and therefore by 
the very law of nature, the act of consent must be given freely, 
otherwise the marriage contract may be null. However, it is im- 
mediately evident that not every slight interference with the free- 
dom of one’s consent nullifies the marriage contract. On the other 
hand, the interference need not be so great as to take away entirely 
the freedom of the will or the faculty of choosing. Just how much 
interference with the freedom of the will is necessary to nullify the 
marriage contract? Obviously the law of nature does not determine 
this. Therefore, it is left to the law of the Church, as the divinely 
established guardian and interpreter of the natural law, to determine 
in what measure interference with the freedom of consent is neces- 
sary to nullify the contract of marriage. 


* Lecture delivered in New York City by Rev. James P. Kelly, J.C.D., 9 
Judge of the Ecclesiastical Tribunal of the Archdiocese of New York, on 
April 16, 1945, under the auspices of the Guild of Catholic Lawyers. 


1Cf. Canon 1081. 


2Cf. Canon 1081; D. 2, 14, 1, 2; R. J. 19 in VI’; S. R. Rotae Dec., Vol. Il 
(1910) Dec. XXVIII, n. 2. 
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The law of the Church on this matter is given in Canon 1087 of 
The Code of Canon Law. The canon states: 


§ 1 That marriage is null which is entered because of force or 
fear which is grave, unjustly inflicted, by an external agent, and 
to free oneself from which a person is obliged to choose marriage. 

§ 2 No other fear, even if it is the cause of the contract, 
nullifies marriage. 


It is evident therefore that the force or fear which nullifies the 
contract of matrimony must have four (4) qualities: it must be 
grave; it must be unjustly inflicted; it must be inflicted by an agent 
other than the person suffering the fear; and there must be no pos- 
sibility of escape from the force or fear other than entrance into 
marriage. 


1. QUALITIES OF NULLIFYING Forcr AND FEAR 


A word of explanation of each of these qualities is in order. 

(A) Gravity: This means that the force brought to bear on the 
one entering marriage must be real and serious, not imaginary or 
slight. A real danger must be present or threatened, and this danger 
must be thought to be imminent by the victim of the fear. The evil 
feared must be of such a character that it would move a normal, 
stable, constant person to do something which he does not want to 
do. The evil must actually or almost certainly be present and the 
victim must know this. The author of the threats must be in the 
habit of carrying out his threats and have it within his power to 
execute this one.® 

According to the jurisprudence of the Sacred Roman Rota, the 
gravity of the force may be judged objectively or subjectively. In 
the former case it is called absolutely grave and in the latter case 
relatively grave. Absolutely grave fear arises solely from the nature 
of the evil which is threatened or feared, e. g., death or serious in- 
jury; relatively grave fear arises rather from the characters of the 
persons involved and the relationship between them, taken together 
with the nature of the evil threatened, e. g., the threat of eviction 
from the home made by a stern and irate father to a young and 


3Cf. S. R. Rotae Dec., Vol. VIII (1916), Dec. X XVII, n. 26; Vol. XIX 
(1927) Dec. XV, n. 2. 
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unworldly school girl. Both forms of grave fear, absolute and rela- 
tive, nullify the marriage contract.* 

(B) Injustice: According to the law, the force and consequent fear 
must be unjustly inflicted. The injustice may arise from either of 
two sources. It may be unjust because the person inflicting the 
force had no right in justice to demand marriage, or it may be un- 
just because the person inflicting the force did so in an unjust 
manner or used unjust methods.® 

(C) External Agent: The third essential quality of the force is 
that it be inflicted by an external agent, i.e., the fear must arise 
from the action of a person other than the one suffering the fear, 
—it must not arise merely from the workings of one’s own mind, or 
from the circumstances in which one finds oneself, or from some act 
of nature, such as a thunderstorm.® 

(D) No Escape other than Marriage: Before the codification of 
the Canon Law it was generally accepted that the force must be 
inflicted for the very purpose of extorting matrimonial consent. 
Since the promulgation of the Code however it is disputed among 
the authors whether the one inflicting the force must intend to extort 
matrimonial consent or whether it is merely necessary to prove that 
the one suffering the fear had no other practicable escape from the 
evil threatened or feared than entrance into marriage." However, 
in order to prove the nullity of a marriage it is certainly necessary 
to prove that the marriage was entered ex metu and not merely 
cum metu, which means that the fear must have been the motive 
cause of the person’s entrance into the marriage, and not merely 
a concomitant circumstance surrounding his entrance into the 
contract.8 

Therefore, under the Canon Law, imaginary fear which has no 
foundation in fact, or internal fear, or persuasion which was only 
slight, or force which was justly inflicted, or force from which one 
could conveniently escape without entering marriage, cannot be 


4Cf. S. R. Rotae Dec., Vol. II (1910), Dec. XXVIII, n. 2; Vol. VIII (1916), 
Dec. III, n. 2; Vol. XIX (1927), Dec. VIII, n. 2. 


5Cf. S. R. Rotae Dec., Vol. XIX (1927), Dec. VIII, n. 2. 


6 Cf. 8S. R. Rotae Dec., Vol. II (1910), Dee. XXVIII, n. 2; vol. VIII (1916), 
Dec. III, n. 2; Vol. XIX (1927), Dec. Vite n. 2: 


TCf. 8. R. Rotae Dec., Vol. II (1910), Dec. XXVIII, n. 2 and Vol. XXIII 
(1981), Dec. XIII, n. 5. 


8Cf. S. R. Rotae Dec. Vol. XIX (1927), Dec. L, n. 2. 
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alleged as a reason for impugning the validity of the marriage 
contract. 


2. PosITION OF THE CHURCH 


Once a marriage is contracted in the proper form it enjoys the 
favor of the law and its validity is presumed until the nullity is 
certainly and evidently proved.® Hence in a marriage case before 
an Ecclesiastical Tribunal, after the joining of the issue, the doubt 
before the Court is always formulated in the following phrase: 
“Whether or not the nullity of the marriage in question has been 
proved?” and in its sentence, the Court always answers this doubt 
in the affirmative or in the negative. It is the burden of the Plain- 
tiff to prove the alleged nullity of the marriage,’ and if this proof 
does not engender moral certainty of the nullity of the marriage in 
the minds of the Judges, they must declare that the nullity of the 
marriage has not been proved. ‘ 


3. Proor or NULLITY 


Proof of the nullity of a marriage on the basis of force and fear 
may be either direct or indirect. Direct proof is that obtained 
from documents which are genuine and authentic, or from the sworn 
testimony of witnesses to facts. Witnesses must not merely assert 
that the marriage was forced or that one of the parties was unwill- 
ing to marry but they must testify to facts which they know of their 
own proper knowledge (i.e., which they have seen with their eyes, 
or heard with their ears, or perceived in some way with their own 
senses), for it is the office of a witness to narrate facts and not to 
express opinions or draw conclusions.!? Indirect proof is that ob- 
tained from presumptions deriving either from the law or from 
facts which have been proved. The latter may be called proof from 
circumstances or circumstantial evidence. 

_ The first fact which must be proved beyond a reasonable doubt 
is that the one who is alleged to have been forced to marry was un- 
willing to marry. This is self-evident, for one cannot be said to 
have acted solely ex metwu unless his unwillingness to marry is ap- 


® Canon 1014. 

10 Canon 1748, § 1. 

1i Canon 1869. 

12 Cf. 8. R. Rotae Dec., Vol. XXIII (1931), Dec. VIII, n. 26; Dec. LI, n. 4. 
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parent.12 Aversion to the marriage on the part of the alleged 
victim of the fear both before and after the ig a creates a pre- 
sumption that he entered marriage ex metu.'* This aversion need 
not necessarily be aversion to the person of the other party, but 
must be aversion to marriage with this person.1® So also carnal 
copulation, either before or after marriage, does not necessarily 
argue that the marriage was not entered ex metu, because copulation 
can be attributed to the impetus of passion rather than to marital 
affection.1® When it has been proved that one party to the contract 
was averse to entering the marriage, then the judge may presume 
that he entered the marriage ex metu (because of fear). This pre- 
sumption, however, must be supported by testimony as to the actual 
infliction of force, or by strong circumstantial evidence that force 
was inflicted upon him. 

The judge must then examine into the nature of the force or 
persuasion which was exerted upon him. Were any threats made? 
By whom? What was the nature of the threats? Was the evil 
threatened real? Was it serious? Did the victim regard this evil 
as real, as serious, and as almost certainly to befall him, if he did 
not marry? Was the one who made the threats capable of putting 
his threats into execution? Did he have a right in justice to make 
these threats? Did the victim have any avenue of escape from the 
evil threatened ‘other than entering marriage? The age, character, 
condition, temperament, and training of the one suffering the fear 
and of the one inflicting the force, as well as the relationship exist- 
ing between these two persons, must be carefully scrutinized. 
Naturally less urging, persuasion or force would be necessary when 
the victim is very young than when he is older; less is required 
ordinarily to move a woman than a man, ete.17 


18 Lugo, De Justitia, XXII, n. 150; D’Annibale, Summula Theologiae 
Moralis, I, n. 138; Gasparri, De Matrimonio, II, n. 942; S. R. Rotae Dec., Vol. 
XX (1928), Dec. XXX, n. 4. 


148. R. Rotae Dec., Vol. XIV (1922), Dec. IX, n. 3; Vol. XX (1928), Dee. 
XLITI, nn. 3-4. 


15 §. R. Rotae Dec., Vol. XX (1928), Dec. XLII, n. 4. 


168. R. Rotae Dec., Vol. XIV (1922), Dec. IX, n. 6; Coscius, Lib. I, Cap. 
VIII, n. 83. 


17 Coscius, Lib. I, Cap. VIII, nn. 17-24 and 30; ef. also S.R. Rotae Dec., 
Vol. XIX (1927), Dec: XV, n. 2; Dec. XLV; n. 3. 
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It is the duty of the Judge therefore in these cases to inquire in 
great detail into all of the circumstances surrounding such a mar- 
riage. Circumstances such as: the fact that the marriage was not 
celebrated in the proper parish; the fact that no friends or relatives 
were invited; the fact that no plans for married life had been made, 
no home prepared, no wedding clothes bought, no festivities ar- 
ranged; the fact that no wedding trip was taken; and the fact that 
the cohabitation of the parties after marriage was spasmodic or short 
lived; all these circumstances which indicate an abnormal situation, 
frequently cast light on the attitude toward the marriage of the 
one who is alleged to have been forced to marry.18 Generally 
speaking, it is the combination of the antecedent, concomitant and 
subsequent circumstances surrounding such marriages, weighed in 
conjunction with the confessions of the parties and of the one inflict- 
ing the force, which supplies conclusive proof of the nullity of 
these marriages.1® 


4. FREQUENCY OF CASES OF ForcE AND FEAR 


Because of the greater freedom and independence of young people 
these days, especially in this country, it would seem that cases of 
alleged nullity because of force and fear should be rather rare, but 
such is not the case. Many marriages are still attacked on this 
basis. When one inquires into the motives or reasons prompting 
others to put pressure on young people to enter disagreeable mar- 
riages, the very variety of the motives which one discovers explains 
the frequency of the occurrence of these cases. 

When it is the man who is the victim of the force it ately 
happens that illieit relations have taken place and either the girl 
or her relatives or the guardians of the law coerce the man into 
marriage. 

When it is the girl who is the victim of the force, it is usually 
due to domineering parents who, for one reason or another, insist on 
their own selfish choices rather than allow the girl to follow the 
dictates of her own heart. Sometimes the parents are moved by 
good, honest motives, thinking that they know better than their 
young offspring what is for her good. At other times they are 
moved by very selfish and unworthy motives such as seeking wealth 


18 Coscius, Lib. I, Cap. VIII, nn. 52-53. 
19 Coscius, Lib. I, Cap. VIII, n. 30. 
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or titles of nobility through marriage alliances too frequently with 
dissolute and good-for-nothing heirs of wealthy or noble families. 

Occasionally it is the prospective husband who coerces the girl 
to marry him by threats of murder, suicide, or physical or moral 
harm, such as ruining her father’s business, or revealing illicit 
intimacies or indiscretions in which the girl has had a part. 

But regardless of the motive prompting the coercer, and irrespec- 
tive of the good or bad character of the other party to the marriage, 
the sole point of interest to the ecclesiastical judge is whether or 
not the coercion was grave, unjustly inflicted, by an external agent, 
from which the victim had no escape other than to choose marriage. 
Thus is it proved that the freedom of consent to the contract was 
impeded to such an extent that it nullified the marriage. A few 
practical cases may now be studied in which these principles are 
applied. 


5. Case or Man Forcep To Marry By A CIvIL JUDGE 


Andrew and Anna, both Catholics (and therefore obliged to con- 
tract marriage before a priest and two witnesses) admit they were 
in love, and willing to marry, until the summer of 1928 when 
Andrew met another girl with whom he began to keep company. 
On December 21, 1928, Andrew was arrested charged with seduction 
by Anna who claimed that he was the cause of her pregnancy. On 
January 25, 1929, Andrew was indicted by the Grand Jury and held 
under $5000 bail. On February 4, he pleaded “ not guilty ” to this 
charge and his custody was continued under $5000 bail. When the 
case was called for trial in the county court on April 3, Andrew 
changed his plea to “ guilty ” and his custody under bail was con- 
tinued until April 12, the date set for sentence. When he appeared 
for sentence on April 12, he was remanded to jail for two weeks for 
further investigation, but on the very next day, April 13, he was 
released from the County Jail on an order signed by the County 
Judge. This same day, April 18, he entered a civil marriage with 
Anna. He again appeared before the County Judge on April 26, 
but the case was postponed until May 3. However, on May 1, both 
Andrew and Anna went to see Father Joseph, the parish priest, and 
asked to be married as soon as possible. Father Joseph, having 
heard of the civil court action, spoke to each separately about er 
willingness to marry and each assured him that he was marrying of 
his own free will. To make assurance doubly sure Father Joseph 
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insisted that both sign a statement to that effect which was filed 
with an application for a dispensation from the law requiring the 
publication of the banns. On May 2, a duplicate civil license was 
obtained. On May 3, Andrew again appeared before the County 
Judge and received a suspended sentence. On May 4, he contracted 
marriage with Anna before Father Joseph and two witnesses. All 
of these facts were proved by documents which placed the 
chronology of these events beyond dispute. 

Two children were born of the marriage, although Andrew alleged 
that he and Anna had never lived together as man and wife after 
the marriage. Certainly they never established a home and four 
years later Anna caused Andrew to be arrested for non-support. 
After having him arrested on this same charge twice thereafter, 
Anna finally obtained a civil divorce in 1937. 

Andrew, the Plaintiff in the ecclesiastical trial, contended that the 
Judge, the District Attorney and his own lawyer all persuaded him 
to marry Anna and thus save himself from a prison sentence. He 
alleged that it was because of this persuasion that he was civilly 
married on April 13 after spending one night in the County Jail. 
He further contended that the Judge said afterward that he was not 
satisfied with this civil marriage since both parties were Catholics, 
and insisted that they be validly married before a. priest and two 
witnesses, or he would still send him to jail. It was for this reason, 
according to the Plaintiff, that the Judge postponed sentencing him 
until May 3, when all the arrangements had been made for the 
Catholic marriage on May 4. 

The Judge in testifying before the Ecclesiastical Tribunal stated 
that it was his custom to “ urge ” Catholics to be married before a 
priest, and that he may have done so in this case, and in all prob- 
ability actually did so, even though a civil marriage had already 
taken place. This being the testimony of a qualified witness who 
testifies to his own official acts, according to Canon 1791 § 1 of The 
Code of Canon Law, it may be accepted as full proof. 

The sentence of the Court of First Instance applying the prin- 
ciples mentioned above read in part as follows: 


According to the jurisprudence of the Sacred Roman Rota, when the 
fact has been proved that one party was averse to the marriage both be- 
fore and after the marriage, a strong presumption arises that he entered 
the marriage under the impetus of force and fear. Aversion to the mar- 
riage in this case is proved by the circumstances of the Plaintiff’s arrest, 
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indictment and various appearances in the civil court, as well as by the 
testimony of every witness who knew anything of the facts at the time of 
the marriage. This aversion to the marriage, certainly perdured at least 
until April 13, 1929, when he entered the civil marriage. Up to this time 
he was still liable to a prison sentence and held in custody by the court; 
therefore\it seems evident that he was laboring under duress and fear of 
a jail sentence. It remains now to determine whether or not this force 
and fear perdured between April 13, 1929, and May 4, 1929, when he 
entered the ecclesiastical ceremony of marriage, which is the marriage 
with which we are concerned. It must be remembered that, according to 
the jurisprudence of the Sacred Roman Rota, once it has been proved that 
force and fear existed, this force and fear is presumed to perdure as long 
as the cause of the fear perdures (S. Rom. Rota, Vol. XXI, Dec. XII, n. 2). 
The cause of the fear in this case is evidently the holding of the Plaintiff 
by the civil court under the charge of seduction, which made him liable 
to a prison sentence. This cause perdured until May 3, 1929 when he 
received a suspended sentence on his plea of ‘guilty’. It must be pre- 
sumed, therefore, that when the Plaintiff arranged for the ecclesiastical 
ceremony of marriage on May 1, 1929 (when an application for a dispen- 
gation from the banns was forwarded to the Curia), and when he obtained 
a duplicate civil license for the ecclesiastical ceremony on May 2, 1929, he 
was acting under the impetus of force and fear. Although he was re- 
leased from the custody of the court by the suspended sentence issued on 
May 3, 1929, the day before the ecclesiastical ceremony of marriage, it 
must be remembered that in being released on May 3, 1929, the Judge 
warned him: ‘there is a prison term hanging over your head. I want to 
be a friend of both parties, but if you fail to become the right kind of a 
husband, you will find it a serious matter’. (Extract from Public Press, 
May 4, 1929). It must also be remembered that the Judge, before whom 
the Plaintiff appeared, admits, in testifying before the Ecclesiastical Tri- 
bunal, that it was his custom to ‘urge’ Catholics to be married before a 
priest, and that he may have done so, and in all probability actually did 
so in this particular case, even though a civil marriage had already taken 
place. In view of these circumstances and in view of the testimony of 
his mother, and the testimony of his sister, (who was not too well dis- 
posed toward the Plaintiff), it is the judgment of this Tribunal that it has 
been juridically established that the unwillingness of the Plaintiff to enter 
the marriage perdured through the actual ceremony on May 4, 1929, de- 
spite the fact that he signed a statement that he was entering the marriage 
of his own free will. This statement, in the judgment of this Tribunal 
can be regarded as extorted from him by the same force and fear high 
was impelling him to enter the marriage; and it is regarded as another 
proof that at that time his unwillingness to marry was gravely suspected. 
Therefore, it is the judgment of this Tribunal that he entered this marriage 
on May 4, 1929, under the impetus of force and fear. This conclusion is 
confirmed by the aversion to the marriage shown by the Plaintiff after the 
ecclesiastical ceremony. 
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Since the thing which the Plaintiff evidently -feared was a jail sentence 
the gravity of this fear may be accepted without question, especially since 
Andrew was not a hardened criminal, indeed had never been previously 
arrested (Sacred Roman Rota, Vol. III, Dec. XXII, n. 2). 

Canon 1087, demands that the force which gives rise to grave fear must 
be inflicted by an external agent. In this cause it would seem that the 
external agent inflicting the force to extort the consent of the Plaintiff to 
the marriage was ultimately the Respondent. The means used by the 
Respondent to extort the consent of the Plaintiff to this marriage was his 
arrest and subsequent prosecution on the charge of seduction. Once she 
had lodged the complaint against the Plaintiff, his arrest and subsequent 
prosecution were in the hands of the Officers of the State. These Officers 
were principally the Judge, the District Attorney, and the lawyer for Anna. 
Whatever action was taken by these Officers of the State against the 
Plaintiff was taken in behalf of the Respondent, and in that sense they 
acted as her agents in inflicting the force upon the Plaintiff to extort his 
matrimonial consent. All, therefore, would be included as the external 
agents inflicting the force in the sense of Canon 1087. 

It remains to examine whether or not this force was unjustly inflicted 
upon the Plaintiff. According to the Penal Code of the State of New 
York, § 2175 and § 2176, the crime of seduction and the law regarding its 
prosecution, are as follows: 


§.2175 ‘A person who, under promise of marriage or by means of a 
fraudulent representation to her that he is married to her, seduces and 
has sexual intercourse with an unmarried female of previous chaste 
character, is punishable by imprisonment for not more than five years, 
or by a fine of $1000, or both’. 

§ 2176 ‘The subsequent intermarriage of the parties, or the lapse of 
two years after the commission of the offense before the finding of an 
indictment is a bar to a prosecution for violation of this section’. 


In order to determine whether or not the arrest of the Plaintiff on the 
charge of seduction was just or unjust, it would be necessary to determine 
whether or not the Plaintiff obtained the acts of sexual intercourse prior to 
the marriage under the promise of marriage, and, also, it would be neces- 
sary to determine the previous chaste character of the Respondent. Since 
neither of these facts has been proved by the testimony of the witnesses 
in this cause, it is the judgment of this Tribunal that the arrest of the 
Plaintiff on the charge of seduction has not been proved to have been 
unjust in itself. However, in the judgment of this Tribunal, the same 
cannot be said for the subsequent prosecution of the Plaintiff on this 
charge. According to § 2176 of the Penal Code of the State of New York, 
marriage between the parties estops further prosecution of the charge of 
seduction. It has been established in this case that a civil marriage be- 
tween these parties took place on April 13, 1929. It has been further estab- 
lished that the Plaintiff was held in the custody of the Court and finally 
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received a suspended sentence on the charge of seduction on May 3, 1929. 
This certainly proves, in the judgment of this Tribunal, that the rights of 
the Plaintiff were violated, and the. force inflicted upon him by the actions 
of the civil court after the civil marriage on April 13, 1929, was unjustly 
inflicted as required by Canon 1087. According to § 2176 of the Penal 
Code of the State of New York, there no longer was a crime after the 
civil marriage had been entered on April 13, and therefore could no longer 
be any further prosecution. When the Judge continued to hold the Plain- 
tiff in the Custody of the Court after this date and passed sentence upon 
him three weeks later, despite the fact that the lawyer for the Plaintiff 
moved ‘that the conviction against Andrew be expunged from the Court 


‘records’ after the civil marriage; and when the Judge stated in open court 


after the civil marriage as reported in the public press, that there was still 
‘a prison term hanging over his head . . . if he fails to become the right 
kind of a husband’; and when the Judge in testifying before the Ecclesiast- 
ical Tribunal admits that even after the civil marriage which estopped 
prosecution of the charge of seduction, ‘the religious marriage was made 
a condition for the suspended sentence’; in the judgment of this Tribunal 
force was unjustly inflicted upon the Plaintiff to extort his consent to the 
marriage before a priest. The injustice of this force is confirmed by sev- 
eral of the witnesses, who testified that the Plaintiff protested throughout 
the whole trial that he was not being treated justly. 

It remains now to determine whether or not the Plaintiff found it neces- 
sary to enter the ecclesiastical ceremony of marriage on May 4, 1929 in 
order to free himself of the force and grave fear under which it has been 
proved that he was laboring. When it is remembered that he was not free 
from the custody of the Court until May 3; and when it is remembered 
that the ecclesiastical ceremony was arranged on or before May 1; and 
when it is remembered that in imposing the suspended sentence on the 
Plaintiff on May 3, the Judge told him that a jail sentence was still hang- 
ing over his head; when all of these circumstances are weighed in the 
light of the Plaintiff’s aversion to the marriage, shown both before and 
after the ceremony, and in conjunction with the many indications to be 
found in the testimony of all the witnesses and in the newspaper clippings 
that marriage was being foisted upon the Plaintiff against his will, it is the 
judgment of this Tribunal that the Plaintiff on May 4, 1929 entered the 
ecclesiastical ceremony of marriage as his only practicable escape from the 
grave fear of an impending jail sentence. 

Therefore, having thoroughly examined all of these things, both as re- 
gards the law and the facts, and invoking the Name of Christ, we, the 
undersigned Judges, sitting as a Tribunal of First Instance, and having 
only God before our eyes, declare, decree and define, in answer to the 
proposed doubt (viz., whether or not the nullity of the marriage in ques- 
tion has been proved), in the affirmative, or that the nullity of the mar- 
nage wn question has been proved. 


The Tribunal of Second Instance reversed this decision and de- 
clared that the nullity of this marriage had not been proved because: 
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(1) The actions of the Judge “ were purely advisory and not man- 
datory or supported by any legal or penal sanction; ” 

(2) The Plaintiff ‘“ made an avowed and public declaration of his 
freedom in writing” and the witnesses to the marriage ceremony 
before Father Joseph stated that “he appeared to be cheerful and 
willing to sign the paper.” Moreover one of these witnesses stated 
that the Plaintiff had said, after Father Joseph had warned him 
that he should not enter the marriage if he was being forced into the 
marriage in any way, “that it was his idea and that he wanted to go 
through with it.” For these reasons the Tribunal of Second In- 
stance declared that his unwillingness to marry had not been proved 
with moral certainty and that in their judgment he entered marriage 
cum metu rather than ex metu. 

The case is now on appeal before the Sacred Roman Rota in third 
instance and a decision is expected at any time. 


II 


REVERENTIAL FEAR 


When a parent or guardian forces a young man or woman to enter 
a marriage against his or her will, the fear suffered by the victim has 
a special name in canonical terminology:—it is called reverential 
fear. Reverential fear is defined as trepidation of the mind arising 
from the danger of incurring the displeasure or indignation of a 
superior or the one in whose custody the victim is placed.”° 


1. QUALITIES OF NULLIFYING REVERENTIAL FEAR 


In order to render the contract of marriage null reverential fear 
must have the same four qualities as mentioned above: it must be 
grave, unjustly inflicted, by an external agent, and there must be no 
possibility of escape from the fear other than marriage. Reverential 
fear in itself is considered to be light (not grave) for the evil 
feared (viz. the displeasure or indignation of a parent, superior 
or guardian) in itself is not considered as grave. Therefore 
reverential fear in itself does not nullify the marriage con- 
tract.2! But when reverential fear is accompanied by serious 


208. R. Rotae Dec., Vol. VIII (1916), Dec. V, n. 2; Vol. XX (1928), Dec. 
AOI non: 

218. R. Rotae Dec., Vol. VIII (1916), Dec. XXXII, n. 2; Vol. XX (1928), 
Dec. L, n. 2. 
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threats, quarrels, harsh words, or persistent and long drawn out 
pleadings and persuasion, then in the light of the age, character, 
temperament and background of the victim and the coercer, and 
in the light of the relationship existing between them, reverential 
fear may become relatively grave and nullify the contract.2? Ac- 
cording to the jurisprudence of the Sacred Roman Rota, threats 
quarrels and harsh words are not always necessary to render 
reverential fear grave, if importunate and insistent persuasion is 
used by the parent or superior to break down the opposition of the 
young person and bring about compliance with the will of the 
parent.22 Even constant and continuous harping on the subject 
need not always be actually present when, in an exceptional case, 
the character of the son or daughter is such that he or she cannot re- 
sist the imperious command of a severe and pertinacious parent,?* 
for in this case harsh words, quarrels and threats, although not actu- 
ally made in words, are considered to be virtually present.2° How- 
ever in these circumstances the judge must demand more conclusive 
proof of the unwillingness of the victim to enter the marriage, be- 
cause if the contract is entered merely out of obedience to a parent 
and the victim was not unwilling to marry, the victim would be con- 
sidered to have married cum metu and not ex metu and the contract 
would be valid.?® 

The Rota has frequently stated that it must be borne in mind 
that parents have the right and duty to advise, direct and admonish 
their children with regard to matrimony and the choice of a proper 
consort. Indeed it is the right of the parent to exert a little per- 
suasion and even coercion in this matter.27 So it is only when the 
parent abuses his authority and exceeds the limits of his rights that 
he can be regarded as acting unjustly or inflicting unjust force upon 
the youth.* So also, if the cause or reason why the parent urges 


228. R. Rotae Dec., Vol. VIII (1916), Dec. XXXII, n. 2; Vol. XX (1928), 
Dec. L, n. 2. 


238. R. Rotae Dec., Vol. XX (1928), Dec. L, n. 2. 
248. R. Rotae Dec., Vol. XX (1928), Dec. XXX, n. 3. 
*5 Sanchez, De Matrimonio, Lib. IV, Dist. VI, n. 14. 


26 Lugo, De Justitia, Cap. XXII, n. 150; D’Annibale, Summula Theologiae 
Moralis, Vol. I, n. 188; Gasparri, De Matrimonio, II, n. 942; S. R. Rotae Dec., 
Vol. XX (1928), Dec. XXX, nn. 3-4. 


27 Sanchez, De Matrimonio, Lib. IV, Dist. oom oy 
288. R. Rotae Dec., Vol. XX (1928), Dec. ST nt 5. 
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marriage is a necessary cause, or is required’ by the moral law, his 
demand cannot be regarded as unjustly inflicted, as, e. g., when the 
parent insists on marriage before a priest when a Catholic son or 
daughter has been only civiily married and persists in living with 
this cther person in a sinful relationship.?® 


2. Proor or NULLITY 


Proof of the infliction of reverential fear is difficult because fear 
is hidden in the mind of the victim and the coercion usually takes 
place secretly and in the privacy of the home. Therefore, the Rota 
has accepted the following principles as working criteria in such 
cases: 


(1) The antecedent, concomitant and subsequent circumstances | 
surrounding the marriage may be accepted as supplying conclusive 
proof, when the unwillingness to marry on the part of the victim 
has been fully proved. 

(2) Greater weight than usual may be attributed to the sworn 
depositions of the parties and to the confession of the one who is 
alleged to have inflicted the force, especially if this confession is 
made at an unsuspected time, and if these depositions are all con- 
cordant and without substantial contradiction. 

(3) Other things being equal, the sworn testimony of relatives 
and other witnesses in a position to know the facts is to be preferred 
to the testimony of those who state that the parties entered mar- 
riage freely or seemed pleased or happy over the forthcoming 
nuptials.®° : 


3. Case or WOMAN Forcep To Marry spy Her MorHer 
(Vanderbilt-Marlboro Case) 


Perhaps the most publicized and the most celebrated case of this 
kind-ever to come before the American public is the famous Van- 
derbilt-Marlboro case. Briefly the facts in this case as brought out 
in two trials, before the Tribunal of the Diocese of Southwark in 
London in first instance and before the Sacred Roman Rota in 
second instance, are as follows: 


298. R. Rotae Dec., Vol. XX (1928), Dec. X XXIII, nn. 12, 13; Vol. XXII 
(1930), Dec. XX XI, n. 3; Dec. LIII, n. 4. 

30 Coscius, Lib. I, Cap. VIII, nn. 30-35; S. R. Rotae Dec., Vol. XXII (1930), 
Dec. LVIII, n. 4; Vol. XXIII (1931), Dec. XV, n. 10. 
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Consuela Vanderbilt, a baptized non-Catholic, at the age of 
seventeen was in love with an American man referred to as M.R. 
Unknown to her mother she became secretly engaged to this young 
man. When her mother learned of this engagement she became 
furious and immediately took her daughter off to Europe in the year 
1894 to remove her from his influence. She intercepted all of her 
daughter’s letters to M.R. and his letters to Consuela. In London 
she came upon Charles, the Duke of Marlboro, and immediately 
decided that this was the gentleman to whom her daughter should 
be wed. Accordingly she schemed to bring this about and even 
spoke to the Duke of marriage with her daughter. She invited the 
Duke to visit them at their home in Newport, R. I., which he did 
in September 1895, remaining for fifteen days. During this time 
the mother did everything possible to keep the couple together and 
to bring about an espousal. She forbade her daughter to see or 
communicate with M.R. and kept her under constant vigilance. 
Before leaving Newport the Duke proposed to Consuela who did 
not accept the proposal but fled in tears to her mother. Her mother 
accepted the proposal for her and immediately published an an- 
nouncement of the engagement in the daily press. The date was 
set for the marriage which took place as planned on November 6, 
1895, in St. Thomas Episcopal Church in New York City, both 
parties being non-Catholics. 

Within three weeks after the marriage Consuela told her husband 
of her love for M.R. and of her aversion to him. She told him 
further that she had married him unwillingly and only because she 
was forced to do so by her mother. The Duke almost immediately 
began to neglect Consuela and frequently to absent himself from 
their home. In 1905 they ceased living together entirely although 
two children had then been born of the union. In 1920 by mutual 
consent they obtained a civil divorce and each entered another 
union. 

In 1925 Consuela presented a libellus attacking the validity of 
this marriage to the Tribunal of the Diocese of Southwark in Lon- 
don. Both parties being baptized, this Tribunal declared itself 
competent by reason of the domicile of the defendant in London. 
On February 9, 1926 the Tribunal of Southwark issued a sentence 
declaring that the nullity of this marriage had been proved because 
it was entered under the influence of grave, unjustly inflicted force, 
exerted on the girl by her mother, from which she had no escape 
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other than entrance into marriage. The Defender of the Marriage 
Bond, as he is obliged to do under the law, appealed against this 
sentence to a Tribunal of Second Instance. The Defender was free 
to lodge his appeal before the Tribunal of the Archdiocese of West- 
minister or before the Sacred Roman Rota. He chose the Rota and 
the case was tried there in second instance. On July 29, 1926, the 
Rota confirmed the sentence of the Tribunal of first instance and 
declared the marriage null. When no further appeal was lodged 
against this second conformable sentence in favor of the nullity by 
the Defender of the Bond of the Rota within the ten days allowed 
him by the law, the sentence became final and was executed. 

In its sentence,?! the Rota pointed out how it had been proved by 
many witnesses as well as by the confession of the mother herself, 
that she not only broke up the engagement of her daughter to M.R. 
but positively and forcibly foisted the Duke upon her daughter. 
There were many quarrels and scenes in which the mother insisted 
that at her age and with her background and fortune Consuela had 
no right to choose a husband and must accept the man of her 
mother’s choosing. When her daughter persisted in her opposition 
to marriage with the Duke, the mother told her that the family 
doctor had said that she was ruining her mother’s health and would 
be the cause of the latter’s death. In one quarrel when Consuela 
threatened to run away, the mother threatened to shoot her daugh- 
ter’s lover and then give herself up to the police to be put in prison 
and be hanged. On the day of the wedding the mother placed a 
guard at the door of her daughter’s bedroom so that no one would 
have access to her, lest she find some last minute escape from the 
marriage. ‘These facts were all proved by the testimony of the 
mother, the maternal aunt, Mrs. Tiffany, and a friend of the mother, 
Mrs. Jay, as well as by the testimony of the servants in the house- 
hold. 

Since all of these facts were proved beyond a reasonable doubt, 
both Ecclesiastical Courts held that unwillingness to marry the 
Duke on the part of Consuela was evident. A presumption there- 
fore was created that she entered the marriage only because of force 
brought to bear upon her, i. e., that she entered the marriage ex 
metu and not merely cum metu. This presumption was further 
supported by the age, character and disposition of Consuela and her 


31§. R. Rotae Dec., Vol. XVIII (1926), Dec. XXXV, p. 280; AAS, XVIII 
XVIII (1926), 501. 
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mother. It was proved that Consuela was a meek, gentle girl of 18, 
accustomed to obey her mother in all things, and that the mother 
was a dominating, imperious woman who tolerated no opposition to 
her will in any of her affairs. 

The force brought to bear upon Consuela was considered grave 
since it was accompanied by many quarrels, harsh words, and 
threats, especially the one to the effect that the mother had a weak 
heart and that the daughter would be responsible for her death if 
she continued to oppose the marriage. 

Obviously this force was inflicted by an external agent and was 
unjustly inflicted, since the mother had no right in justice to demand 
that her daughter marry the man whom the mother had chosen, and 
since further she had abused her parental authority by her constant 
and persistent harangues, threats and harsh words. 

Both Tribunals held that Consuela had no practicable escape from 
this coercion other than entrance into marriage, because she had 
no one to whom she could appeal, who would be capable of over- 
coming her mother’s imperious will. Her father, unable to stand her 
mother’s indomitable will, had divorced her, and under the terms 
of the divorce Consuela was under the sole custody of her mother. 
Her aunt, Mrs. Tiffany, had no influence whatsoever with her sister. 
Mrs. Vanderbilt kept such a constant vigil over Consuela that she 
was unable to appeal to her lover or to anyone else to help her. 
Thus it was held that Consuela had no other practicable escape 
from the mother’s domination than entrance into marriage and the 
marriage was declared null ab initio. 


4. ANSWER TO CRITICISM OF THE CHURCH REGARDING THIS CASE 


One of the objections raised against this declaration of nullity is 
that the marriage was not attacked until thirty years after it was 
entered and that therefore the libellus of the plaintiff should have 
been outlawed by time. As was mentioned in the beginning of this 
paper, free consent to the contract of marriage is so essential that if 
it is lacking or substantially defective, there simply is no contract, 
and neither the passage of time nor any legal fiction can ever create 
a contract of marriage which never existed. Therefore, the Canon 
Law has no statute of limitations, or law of peremption, insofar as 
placing a time limit for attacking the validity of a marriage is con- 
cerned. In order that a marriage entered under these circumstances 
should become valid, it would be necessary, according to Canon 
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Law, for the one whose consent was defective, to know of the nullity 
of the marriage, and freely make and manifest a new act of the will 
consenting to the marriage while the consent of the other party 
still perdured.®? The Rota in its sentence on this case declared that 
there was no evidence to show that this had been done, but on the 
contrary, since the marital life of the parties was unhappy from the 
very beginning and remained unhappy until the couple separated 
in 1905, every indication was present that no renewal of free consent 
was ever made after knowledge of the nullity of the marriage had 
dawned upon the Plaintiff. 

Another objection raised against the action of the Church in this 
matter is to the effect that since both parties to the marriage were 
non-Catholics, and since the marriage took place in a non-Catholic 
Church, the Church usurped jurisdiction over it. In answer to that 
objection it suffices to recall that the Church maintains that the 
marriage of any two baptized persons is a Sacrament, and that the 
Roman Catholic Church alone of all institutions was established by 
God to pass judgment upon the validity or nullity of any of the 
seven Sacraments.** 

It has been further alleged that the action of the Church in this 
matter was unfair to the two children of this union. This accusa- 
tion is unfounded for these children are the offspring of a putative 
marriage, and under Canon Law, as well as every system of civil 
law, such children are legitimate and bear no stigma whatsoever.*4 

Finally, if not openly alleged, it has been slyly insinuated that 
Consuela Vanderbilt paid a large sum of money to have her mar- 
riage annulled by the Church. I cannot answer this charge directly 
by informing you exactly how much the prosecution of this case 
cost, because I do not know. But I can state emphatically that the 
expenses of both trials were far less than the expenses of two com- 
parable trials in the civil courts. When a person presents a case 
to the Church Court, he is given the option of paying the cost of the 
trial, asking for a reduction in the expenses commensurate with his 
financial status, or asking for a free trial. In the two latter cases 
he must produce evidence of his financial condition. In this coun- 
try it is usual for the Diocesan Tribunal to ask for a maximum of 


32 Cf. Canons 1133-1136. 
33 Cf. Canon 1960. 
34 Cf. Canon 1114. 
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$100.00 as full payment for a trial in First Instance and the priest 

‘advocate gives his services without charge. When a case is ap- 
pealed to the Rota, the expenses increase. All the testimony and 
acts of the cause must be translated and printed. The cost of this 
is between $50.00 and $150.00, depending on the volume. The ad- 
vocate before the Rota (many of whom are laymen qualified as 
Canon lawyers) are entitled to a fee ranging from $50.00 to $350.00, 
regulated in each case by the presiding judge. The remaining court 
costs for a trial before the Rota range from $50.00 to $100.00, ex- 
clusive of translating and printing. Hence the entire cost for one 
paying the full expenses of two trials, the first before a diocesan 
tribunal and the second before the Rota would now amount to a 
minimum of $160.00 and a maximum of $700.00.*° I do not believe 
that the cost of the prosecution of the Vanderbilt-Marlboro case 
amounted to any more than this. It might be of interest to note 
that in 1943 out of a total of 95 cases decided by the Rota during 
that year, 40 were given free trials and the gratuitous services of a 
Rotal Advocate.®*. 

I have digressed from my theme to answer these objections in the 
hope that more accurate information will dispel the utterly false 
and inaccurate concepts which have prevailed for the past twenty 
years about this much discussed case, and in general about the cost 
of a trial before the Church Courts. 

JAMES P. KELLY 

New York City 


DEFECTS IN MARRIAGE CONSENT * 


Marital consent may be defective in many ways. For the sake of 
clarity, mention should first be made of the type of defects that are 
outside this discussion. There are formal defects of consent, i. e., 
when the formalities regulating the manifestation of consent are not 
observed, as when a Catholic attempts marriage—but not before a 
priest and two witnesses. Such formal defects we are not discussing 


35 Cf. Schedule of Fees for Procurator-Advocate before the Rota—AAS 
XXXI (1939), 622. 


36Cf, AAS, XXXVI (1944), 104. 
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* Lecture delivered in New York City, by Rev. Andrew F. Quinn, J.C.D., 
Assistant Chancellor and Auditor of the Curia of the Archdiocese of New 
York on March 19, 1945, under the auspices of the Guild of Catholic Lawyers. 
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here. Again, consent may be defective because it has been extorted 
by force and duress—with this we are not concerned. A consent 
may also be defective because the person eliciting it was not men- 
tally capable of a rational consent, i. e., because of insanity. Finally, 
the marriage consent may be defective because the spouse was 
totally ignorant of the nature of marriage, and, consequently, could 
not elicit a reasonable consent to the marriage. We are not dis- 
cussing any of these deficiencies in consent. In this lecture we are 
considering only essential, intrinsic defects, i. e., defects which are 
the result of a person’s positively excluding from his consent some 
essential part of marriage. 

It is only too clear that there are various types of relationship 
which can, and in fact do, exist between a man and a woman. A 
man may associate himself with a woman just for a night or for a 
week or for as long as it pleases him or permanently. Again, he 
may consort with a woman just for sexual gratification or for com- 
panionship or because he finds her intellectually compatible or for 
a variety of other reasons. Now, not all relationships between a 
man and a woman constitute marriage. 

If one were to ask this question, “ When a man and a woman as- 
sociate themselves together, what is necessary to make their rela- 
tionship a marriage? ” many would say that it is necessary for them 
to present themselves before a properly authorized official and be 
pronounced man and wife and that, once they have done this, their 
relation passes from the undetermined and, in some cases, illicit 
state, to the definite and legal state called matrimony. Though 
this is true as far as it goes, the following explanation will show that 
far more than the presence of a qualified official is necessary to make 
a marriage. 

Marriage, whether between Christians or between unbaptized per- 
sons, is essentially a contract. The only difference is that, between 
Christians, the marriage contract is also a Sacrament. Although 
the sacramental nature of Christian marriage is very important, it 
is not pertinent to the present discussion, for the scope of this paper 
is limited to the contract of marriage. 

One must distinguish in marriage as in any contract, the matter or 
substance of the contract and the form or the formalities which are 
prescribed for making the contract. The presence of the qualified 
witness or witnesses concerns the formalities. surrounding the mar- 
riage contract but it does not enter into the substance of the contract 
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itself. And it is with the substance of the marriage contract that 
we are here concerned. 

This contract, like any contract, is brought into being by the con- 
sent of the contracting parties legitimately manifested. As the 
Roman law has it, “A contract is the consent of two or more per- 
sons to the same proposal.” In this regard, Canon 1081 of The Code 
of Canon Law states: “ The consent of the parties brings the mar- 
riage into being when this consent is legitimately manifested by two 
persons juridically capable of contracting marriage; and, if this con- 
sent is lacking, no human power can substitute for it.” The consent 
of the parties, therefore, is the essential constitutive force which pro- 
duces the natural contract. In a word, consent makes marriage. 
Hence, when two Catholics contract marriage before a priest it is 
misleading to speak of the priest as performing the marriage. The 
priest has only the following two functions at a marriage: first, he 
is a sort of ecclesiastical notary public to “ witness ” and record the 
consent of the two parties to the marriage contract; and, secondly, 
after the couple have given their consent and thus brought the mar- 
ital contract into being, the priest blesses the marriage. From this 
it is apparent that the substantial intrinsic element in a marriage 
is the consent of the parties. The presence of a priest is only a 
formal element, albeit a necessary one. The consent of the parties 
is necessary from the very nature of marriage as a contract; the 
presence of the priest is necessary only because the Church has so 
prescribed. The consent of the parties is so essential and so in- 
trinsic that you cannot have a marriage without it. There was a 
time in the history of the Church, however, when the presence of a 
priest was not required for validity but only for licitness, and even 
at the present time in certain extraordinary circumstances the pres- 
ence of a priest is not required for validity or for licitness. 

It is important at the very outset to stress the fact that the pres- 
ence of the priest at marriage is only a formality, even though a 
necessary one, for, in stressing this, one brings into relief what is 
intrinsic and substantial in the marriage contract. Unfortunately, 
today, outside the Church, the intrinsic essentials of marriage are 
largely ignored or glossed over, and the formalities are made to ap- 
pear substantial. 

To sum up in a word what has gone before: since marriage is a 
contract, the substantial intrinsic constitutive element of the con- 
tract is the consent of the two contracting parties and not the pres- 
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ence of the qualified witness or witnesses, although their presence 
may be necessary by prescription of positive law. 

Now, although marriage is a contract, it is well to note that it is 
a completely unique type of contract, different from all others. For 
example, in all other contracts the contracting parties determine the 
purpose, the matter and the conditions of the contract. They deter- 
mine whether it is to be a contract for the sale of a house, or for the 
construction of a garage or for the exchange of a piece of property, 
etc., and they also determine what is to be given in exchange, and 
how it is to be given. In marriage, however, the two parties have 
nothing whatever to say in regard to determining the substantial 
elements of the marriage contract—these are already determined by 
the Author of nature Himself. 

The most striking thing about the sexes is the wonderful way in 
which they complement each other. This is so, biologically, psy- 
chologically, economically, socially, spiritually and even in regard 
to the mere satisfaction of the sexual appetite. It is only when the 
two sexes meet in marriage that they are able to give to each other 
the fullness and the completeness of domestic life of which each, if 
left by itself, is only an incomplete and inadequate principle. And 
it is precisely from a study of the wonderful way in which the two 
sexes complement each other that one ascertains what the ends or 
purposes of their conjunction are, that is, what the purposes of mar- 
riage are. These ends, as stated by Canon 1013, are, first, the pro- 
creation and education of children; second, the mutual aid of the 
two spouses and a remedy for concupiscence. 

That the primary end of marriage is the procreation of children is 
evident from even a cursory consideration of the anatomical and 
physiological differences between the two sexes coupled with a con- 
sideration of the natural outcome of the sexual act. Just as it is 
said that the purpose of the digestive system is digestion; the pur- 
pose of the circulatory system, circulation; and the purpose of the 
respiratory system, respiration; so it is apparent the purpose of the 
reproductive system is reproduction. Hence, procreation is obviously 
the primary purpose of marriage. But, since infants and children 
and even adolescents cannot shift for themselves, it is equally clear 
that the education or upbringing of children is also part of the pri- 
mary purpose of marriage as well as procreation. 

When mutual aid is adduced as a secondary end of marriage it 
implies the manifold ways mentioned a moment ago in which the 


536 THE JURIST 


sexes complement each other; it signifies the multiplicity of helps, 
satisfactions and inspirations which only a woman can give to a man 
and only a man to a woman; it includes cohabitation, conjugal love, 
marital society—in a word, “ mutual aid.” 

When one says that the other secondary end of marriage is to pro- 
vide a remedy for concupiscence, one means that in the marital rela- 
tionship a man and a woman have a legitimate outlet for the sex 
appetite. For, the sexual act between husband and wife is an in- 
timate, beautiful, dignified expression of their interior love—an 
expression compatible with the rational nature of man and at the 
same time satisfying to his sensitive and sexual nature. It is the 
fusion of two bodies, two hearts and two souls to form one principle 
of reproduction. It is the consummation of their unity of ideals and 
aspirations; it is complete self-surrender; it is the perfect manifesta- 
tion of conjugal love. 

That marriage is of its very nature ordained to these two second- 
ary ends is too obvious to need further comment. 

Hence, from the foregoing it is apparent that when The Code of 
Canon Law states that these three ends, procreation, mutual aid and 
the satisfaction of sex instinct are the ends or purposes of marriage, 
the Code does not constitute them as ends—it merely declares what 
the Author of nature Himself has already established by endowing 
the two sexes as we find them. 

It may not be superfluous to remark that when the Code states 
that these are the ends of marriage it means that marriage as an in- 
stitute of nature is aimed at attaining these goals. It does not mean 
that all, or, for that matter, any one of these ends must be attained 
or must be even attainable in any particular marriage. For ex- 
ample, if an aged couple contract marriage, procreation may not be 
possible. Yet even in that case it remains true that nature, in en- 
dowing man and woman with different sexual organs, intended by 
their conjunction to procure the propagation of the race. 

At this point it is well to distinguish between objective intrinsic 
ends or goals of marriage and the personal or subjective ends of the 
one who enters the marriage. These three objective ends which I 
have been mentioning are goals towards which marriage is directed 
by nature itself. The subjective or personal ends, however, are the 
motives which induce individual people to marry, e. g., love or 
money or social prestige or various other reasons. Not all of these 
subjective motives are equally praiseworthy. However, as long as 
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they do not positively exclude the primary purpose of marriage, the 
marriage contract is valid. In this discussion, when we speak of the 
ends of marriage, we mean the objective ends or purposes for the 
attainment of which marriage exists as an institution in human 
society. 

Thus far the following points have been made: that marriage is 
a contract; that it is brought into being by the consent of the two 
spouses; that marriage, by the ordination of nature itself, is directed 
toward the procreation of children toward mutual aid of the two 
spouses and toward the legitimate satisfaction of concupiscence. 
A further question is pertinent at this point: considering marriage 
as a contract naturally directed toward the realization of these three 
ends, is marriage endowed with any essential qualities or properties 
without which the contract itself cannot subsist? In this regard 
Canon 1018, paragraph 2, states, ‘ The essential properties of mar- 
riage are unity (i. e., fidelity) and indissolubility which, in Chris- 
tian marriage, obtain a special stability by reason of its being a 
Sacrament.” 

That these two qualities are essential to marriage follows first of 
all from the positive teaching of Christ. In Chapter XIX of St. 
Matthew’s Gospel, verses 3 to 6, we read, “‘ And there came to Him 
the Pharisees tempting Him and saying, ‘Is it lawful for a man to 
put away his wife for any cause?’ Jesus answering said to them, 
‘Have ye not read that He Who made man from the beginning 
made them male and female, and He said for this cause shall a man 
leave father and mother and shall cleave to his wife and they two 
shall be in one flesh. Therefore, now they are not two, but one 
flesh. What, therefore, God hath joined together let no man put 
asunder.’ ” 

The same teaching is repeated in Chapter X of St. Mark’s Gospel, 
where it seemed such a hard doctrine to the Disciples of Christ that 
afterwards they questioned Him privately to make sure that they 
had understood Him correctly. In answer Christ only reiterated, 
“ Whosoever shall put away his wife and marry another committeth 
adultery against her, and if the wife shall put away her husband 
and be married to another, she committeth adultery.” ? 


1 Mark X, 11 and 12. 
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St. Paul teaches exactly the same in Chapter VII of his Letter to 
the Romans 2 and in Chapter VII of his First Letter to the Corin- 
thians.® 

Hence the clear-cut teaching of Christ regarding the indissolu- 
bility of marriage is the ultimate basis for the Church’s legislation 
on this point. However, even if one prescinds for a moment from 
the teaching of Christ, human arguments are not wanting to show 
the supreme wisdom of His teaching. In other words, on purely 
rational grounds our position is well vindicated. And here it will 
not be amiss to consider very briefly the general argument in 
support of our position. 

That mutual fidelity is of the essence of marriage is universally 
recognized in the society in which we live. To hold otherwise would 
be to reduce the noble relationship of marriage to the level of poly- 
andry or polygamy or promiscuity. But some outside the Church 
may object to the inclusion of indissolubility as an essential element 
of marriage. To them we can only point out that the adequate, 
full attainment of the ends of marriage demands that marriage be 
indissoluble. The primary end of marriage is not only the procrea- 
tion but also the education of children. Normally speaking, child- 
ren are better brought up and more completely developed in a 
family where they are under the care, supervision and discipline of 
both parents than when the home has been broken up and the 
children are deprived of either the paternal or maternal infiuence, 
or, at best, shuttled back and forth between the two parents. Sim- 
ilarly, generally speaking, mutual aid, especially in later years, and 
a remedy for concupiscence can more perfectly and more securely 
be achieved by an indissoluble union that by one which may be 
broken. 

Most persons will probably admit readily enough that for the 
sake of the parents as well as for the sake of the children the ideal 
marriage is the one in which the spouses spend their entire lives 
together, working and sacrificing in mutual love and understanding 
for the welfare of their children. But some will object that when 
an exceptional case occurs in which the husband and wife cannot 
get along, no good is achieved by not dissolving that marriage. If 
(according to them) the parents have lost affection for each other 
and are unhappy together, the ends of marriage will be very poorly 


2 Rom. VII, 2 and 8. 
3I Cor. VII, 10 and 39. 
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attained, if at all, by their staying together. ~“ Consider,” they say, 
“a married couple with five children. The husband and wife have, 
for one reason or another, long since lost affection for each other 
and are, in fact, unhappy together. Their domestic situation is fur- 
ther complicated by the fact that the man is shiftless, and the wife 
has a very difficult time making ends meet. At this stage she has 
an attractive offer of marriage from a steady, industrious man who 
is prepared and able to support her and the children quite well. Her 
husband has no objections.” Now, some persons maintain that in 
such a case it is better for all concerned to dissolve the marriage. 
That in an unusual case, this may be better for the wife and bet- 
ter for the children and perhaps even better for the husband is not 
denied. ‘The primary consideration, however, is not “ what is best 
for this individual family?”, but “what is best for society?” 
Once soeiety admits divorce, regardless of how much it restricts the 
grounds for divorce, there is no effective barrier to safeguard mar- 
riage against human lust and passion. For, whatever the statute 
grounds may be, if people are bound by an onerous marriage, they 
will provide the grounds for divorce, in fact or in fiction, in order 
to be free. And hence a law, which was originally intended for an 
exceptional case, becomes stretched and stretched until it becomes 
an instrument for dissolving any marriage that the parties find 
odious for any reason whatever. To illustrate this, one has only to 
consider the divorce law of the State of New York. Surely by it the 
grounds for divorce are very much restricted. Moreover, the laws 
regulating procedure are strict. This strict law was designed to give © 
relief to a husband or wife who no longer wishes to maintain the 
marital relationship because of the adultery of his or her partner. 
But it would be supreme naiveté to imagine that it is in this way 
that the law works out in fact. In practice, a married couple be- 
come estranged, and, as often as not, the estrangement has nothing 
to do with adultery on either side. Since they are estranged, how- 
ever, and the marriage has become burdensome to them, the first 
objective for them is to try to be free. If they can afford it, they 
procure a divorce elsewhere on less defamatory grounds. If they 
cannot go elsewhere, one of the parties supplies, in appearance or 
in fact, what is necessary for a divorce here. It is no exaggeration 
to say that our courts are filled with such cases of collusive divorce. 
The history of divorce in New York State, and New York is men- 
tioned because of its strictness, abundantly bears out our contention, 
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viz., that the law cannot allow divorce on any grounds without open- 
ing the doors wide to all kinds of collusive divorces and that, in con- 
sequence, a statute which was intended to provide for an exceptional 
case in fact provokes a tidal wave of other cases. Anyone who 
has had any experience with marital problems knows that many, 
many times a husband and wife become estranged for reasons which 
are not in themselves grievous. This is particularly true of estrange- 
ments which take place during the first few years of married life. 
It seems to be a justified conviction that when a couple realize that 
divorce is impossible and that consequently, their sole chance of con- 
jugal happiness lies with each other, they will try to compose their 
difficulties and will make an earnest effort to preserve their mar- 
riage. If, however, they believe that the marriage can be dissolved 
and a more attractive partner taken on at will, their marriage rela- 
tionship will not stand very much strain. Hence, the possibility 
of obtaining a divorce is actually an incentive, and a powerful one, 
for the disruption of many marriages which otherwise could work 
out. 

It might not be amiss to point out that these two views regarding 
the indissolubility of marriage, i. e., our view that marriage must 
not and cannot be dissolved, and the view of those who look upon 
divorce as a solution for domestic difficulties—these two views stem 
from two very different concepts of marriage. Marriage as we con- 
ceive of it and as I am explaining it here is primarily a social insti- 
tution, i. e., marriage is primarily ordained by nature itself for the 
good of society and for the replenishment of the human race. Only 
secondarily is it directed towards the happiness of the two spouses. 
Since marriage is primarily ordained for the good of society, 
the laws governing the marriage contract consider, first and fore- 
most, the welfare of society. But society as a whole will be bene- 
fited if marriage is stable and indissoluble, whereas society as a 
whole will be weakened if marriage can be broken. Hence the in- 
dissolubility of marriage flows from the social nature of the marriage 
contract. True, this universal law that marriage cannot be dis- 
solved, though benefiting society at large, works a hardship, and, at 
times, a great hardship in individual cases. One cannot help but 
have great sympathy for such individuals, but, at the same time, 
since marriage is primarily ordained for the good of society and only 
secondarily for the happiness of the two individuals who enter a 
particular marriage, the welfare of society at large must prevail. 
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In fact, any law which embraces hundreds of millions of people is 
bound to work a hardship in some particular cases, but, if the vast 
majority is to be benefited by the law, the fact that it will weigh 
unduly heavily on a few is not sufficient grounds for abrogating the 
law. 

Advocates of divorce prescind to a large extent from the social 
nature of marriage and regard marriage as primarily intended for 
the happiness of the two individuals who enter marriage, and, con- 
sequently, they maintain that marriage laws should protect, first 
and foremost, the happiness of these two individuals. 

If one looks upon marriage primarily as a private affair, one will 
naturally include divorce in his calculations. If, on the other hand, 
one considers marriage primarily as a public social institute and as 
intended only secondarily for the happiness of the two individuals, 
one will exclude divorce. 

A pragmatic refuge of persons who consider the private aspect of 
marriage to the extent of making it preponderate over the social, is 
to maintain that whether we have divorce or not, the amount of in- 
fidelity, the number of broken homes, the number of desertions, etc., 
will be about the same. They maintain that divorce only makes 
legal and above-board conditions which would otherwise exist under 
cover. A blanket-law, making marriage indissoluble, will indeed 
not guarantee that all marriages will be happy, nor will it prevent 
all infidelity, or preclude all desertion. However, in a society which 
does not recognize divorce, the incidence of these delinquencies is far 
less than in a society which does recognize divorce. In substantiation - 
of this, an appeal is justified to the bitter experience in domestic 
matters which this country has had during the past thirty or forty 
years during which divorce has become not only legally recognized 
but also socially accepted. 

Regardless of the value of the pragmatic argument just offered, 
the ultimate reason for our stand is that God Himself, the Author 
of marriage, has said that marriage is indissoluble. 

Having stated that marriage is a natural contract, that it is 
brought into being by the consent of the two contracting parties, 
that its natural objective ends or purposes are procreation, mutual 
aid and the satisfaction of concupiscence, that its essential prop- 
erties are indissolubility and mutual fidelity, we now approach 
the final question: that is, the immediate object of the marriage 
contract. Or, to put the matter in another way: when the mar- 
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riage consent is exchanged between the two spouses, what pre- 
cisely has each one given and what has each received? Canon 1081, 
paragraph 2, answers this question by stating, “The matrimonial 
consent is an act of the will by which each party gives to the other 
and receives from the other a perpetual and exclusive right over 
the body for acts per se apt for the generation of offspring.” You 
notice that this canon very pithily sums up what has been explained 
in the foregoing. It says that the parties exchange a perpetual 
right, conveying the idea of indissolubility; that they exchange an 
exclusive right, implying the obligation of absolute fidelty; and, 
finally, that it is a right to acts per se apt for the generation of 
children, i. e., a right to normal, complete sexual intercourse—such 
a right, in a word, as to render possible and protect the primary pur- 
pose of marriage. 

The conjugal act is to be considered per se apt for generation, even 
though, because of some extrinsic factor in a particular case, concep- 
tion may be impossible. Thus, sterile persons contract a valid mar- 
riage if they can complete the marriage act. Impotent people can- 
not contract a valid marriage because they cannot perform the 
marriage act. 

When the Code says that the object of the marital consent is the 
perpetual and exclusive right to the conjugal act, it is giving only 
the essential element—that without which the primary purpose of 
marriage cannot be attained—the minimum essential requisite 
without which a marriage cannot exist. The Code does not mean 
to imply, however, that that is the only right which persons receive 
through marriage. On the contrary, they also acquire the right to 
manifold other acts or manifestations of love, to cohabitation, to 
mutual aid, to conjugal society and all other rights which are neces- 
sary for the fullness of marriage. 

It has just been said that the object or matter of the marriage 
consent is a right. A right may be defined as an inviolable faculty 
or power of doing something, claiming something, or possessing 
something. Now it is evident that one may possess a right without 
exercising it. Hence, the exercise of marital rights is not necessary 
for the validity of the marriage contract, provided the right itself 
is mutually given and received by the two spouses. 

When it is said that the essential matter or object of the marriage 
consent is the right to acts per se apt for generation, or the right to 
normal, complete sexual relationship, someone might object that, in 
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his estimation, the object of the marriage contract is love. On the 
contrary, love is not the object of the marriage contract, but rather, 
it is the thing which normally antecedes the contract and predis- 
poses the parties to make the contract. In other words, it is love 
which disposes the couple to transfer to each other the sacred and 
intimate rights which are given in marriage. But just as in a con- 
tract for the sale of a house, the reason which leads me to sell the 
house, and the reason which leads you to buy it, are not the matter 
of the contract itself, so love is not the matter of the marriage con- 
tract, although it is most desirable that love motivate the parties in 
making the contract. 

From what has been said so far, one is prepared to understand 
what is meant by intrinsic essential defects in the marriage consent. 
These defects are fourfold. First, the intention not to enter a true 
marriage. Second, the positive exclusion of the obligation of indis- 
solubility. Third, the positive exclusion of the obligation of fi- 
delity. Fourth, the positive exclusion of the right to proper con- 
jugal relations. 

Suppose that a couple plan to marry. They make all the prelim- 
inary arrangements and, on the appointed day, they proceed to 
church with their attendants and friends and there, in the presence 
of a priest, they pronounce their marital consent. They march 
down the aisle as the organ plays the recessional and they leave the 
church. Everyone present thinks they are now married. Perhaps 
they even think so themselves. Is it possible that there was some 
defect in their consent on account of which actually they are not 
married? 

Canon 1086, paragraph 1, states, ‘“ The internal consent of the will 
is always presumed to be in accordance with the words or signs 
which were used in contracting the marriage.” Hence if, after a 
marriage has taken place, one of the parties wishes to attack the 
marriage on the grounds that his partner did not intend a truly 
marital consent, that plaintiff immediately has a presumption of law 
against him. Since, however, a presumption must yield to truth, 
the second paragraph of the same canon states, “ But if either or 
both parties, by a positive act of the will, exclude marriage itself 
or all right to the conjugal act, or some essential property of mar- 
riage, they contract invalidly.” 

The first thing to note about this canon is the phrase “ By a post- 
tive act of the will.” Many times a person alleges as grounds of 
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nullity that his or her partner did not want children. When an 
investigation is made, however, it is frequently discovered that the 
defendant lacked not only a positive, explicit intention of having 
children but also lacked a positive intention of excluding them, or 
to phrase it more technically, she lacked a positive intention of ex- 
cluding the right to acts per se apt for generation. At the time of 
the marriage she was not thinking about children one way or the 
other, and, consequently, she lacked a positive intention in either 
direction. Hence, her marital consent is valid because she did not 
positively exclude an essential property of marriage. 

Resuming quotation of the canon:—“ If either or both parties, by 
a positive act of the will, exclude marriage itself ....the marriage 
is invalid.” That is obvious and needs no explanation. “Or if 
they exclude all right to the conjugal act, the marriage is null.” 
This, too, is clear, for it follows from what has already been said 
concerning the object of the marriage contract. 

Lastly:—‘ If either or both of the parties exclude some essential 
property of marriage, the marriage is null.” Hence, if either party 
reserves to himself the right to sexual relationship outside of mar- 
riage or if either reserves the right to dissolve the marrage, the mar- 
riage is invalid “ab initio.” Just as one cannot contract to sell a house 
without selling the walls, so one cannot contract a marriage without, 
at the same time, assuming its essential obligations. 

Needless to say, when a plaintiff alleges the exclusion by his 
partner of an essential element of marriage, the burden of proof— 
apodictic proof—rests with the plaintiff. 

Consider here a case which is of quite frequent occurrence out- 
side the Church. Two non-Catholics contract marriage. Assume 
that both believe the marriage can be dissolved and they look upon 
divorce as a legitimate means of dissolving a marriage which proves 
unhappy. However, at the time they marry both are deeply in love 
with each other. Neither has the slightest misgivings in regard to 
the other, and consequently, neither has any intention of ever dis- 
solving the marriage. Yet, they enter a marriage which they be- 
lieve can be dissolved, if dissolution should become desirable. Do 
they contract validly or invalidly? 

Canon 1084 states, “Simple error regarding the fidelity or indis- 
solubility of marriage does not vitiate the matrimonial consent. . .” 
Hence the couple in the proposed case contract validly because they 
had the proper intention of will, viz., to.contract.a permanent mar- 
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riage, even though they were intellectually in error thinking that the 
marriage could be dissolved. 


Sometimes non-Catholics who entered marriage with the disposi- 
tions Just mentioned present themselves before the Ecclesiastical 
Tribunal seeking a declaration of nullity. In effect, they say, “I 
was brought up in a non-Catholic home. Everyone in my family 
and everyone in my circle of friends believes in divorce as a possible 
solution for an unhappy marriage. If I had known that the mar- 
riage bond could not be broken, I would not have entered marriage.”’ 
Does this added disposition on his part have any invalidating effect? 
No, it does not. For the canon just quoted explicitly adds that 
even though the error regarding fidelity or indissolubility was a 
motive for entering the contract, such error does not vitiate the 
consent. 

Consider another case. Suppose that a man contracted a valid 
marriage. Some years after separating from his wife he becomes 
enamoured of another woman, to whom he reveals his prior mar- 
riage. He and this second woman are anxious to marry. Rather 
than live openly in a state of concubinage and thus lose their repu- 
tations, they decide to contract marriage before a priest, concealing 
_ the fact of the man’s prior marriage. This they do. In entering 
this marriage both are absolutely convinced that they are contract- 
ing a null marriage. But, unknown to both of them, the man’s 
first wife died before he even met this second woman. Is the con- 
sent, and, consequently, the marriage valid or invalid? It is valid, 
for, as Canon 1085 states, “ Knowledge or opinion that a marriage 
is null does not necessarily exclude matrimonial consent,” and since 
in the case proposed, it was the desire and intention and will of both 
parties to contract a true marriage, their erroneous opinion that the 
marriage was null did not infect their consent. 

It is to be noted that marriage is either valid or invalid at the 
moment it is contracted. It is valid if the spouses transfer to each 
other the marital right—invalid if they do not. One must distinguish, 
however, between the transferring of the right and the subsequent 
use of that right. The transferral is necessary and sufficient for a 
valid marriage—the subsequent use is not necessary. Hence, two 
spouses may transfer to each other marriage rights and so contract 
a valid marriage, even though they do not intend to use those rights 
or even though they intend to abuse those rights. 
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From what has been said, it can be readily seen that it is a matter 
of great practical importance to determine whether, in a given case, 
this right was given or excluded. At the same time, however, the 
determination of this fact in practice is one of the most vexing 
problems in canon law. The law itself has not issued a hard and 
fast rule for the quick and direct resolution of this practical ques- 
tion for the simple reason that, since consent itself is something 
internal and not directly or easily perceptible, direct proof cannot 
be expected. Hence the ecclesiastical judge must rely mainly on 
indirect or circumstantial evidence in reaching his conclusions in 
this matter. In this regard he is guided by presumptions established 
by the law itself or sanctioned by the time-honored practice of the 
Sacred Roman Rota. The important presumptions may be stated 
briefly in the following manner: 


1) If the intention not to engage in proper marital relations was 
absolute, that is unqualified, and if this intention invaded and be- 
came part of the marital consent by means of an agreement or con- 
dition attached to the consent, the presumption arises that the right 
was excluded and that therefore the marriage was invalid. 

2) If the intention was qualified or limited, for example, an in- 
tention not to engage in proper marital relations for two years, or 
until the parties attain greater economic security, or if the intention 
was not an integral part of the consent but only added to it, the 
presumption arises that the right was given and therefore that the 
marriage was valid. 

3) If, in a particular case, it remains doubtful whether the right 
was given or was excluded, it must be presumed that it was given 
and that the marriage was valid. This presumption, established by 
the law itself in Canon 1014, is based on the queen of all presump- 
tions, namely, that what has been done must be presumed to have 
been rightly done until the contrary is fully and evidently proven. 

With this prelude, consider now the case of a man who, im- 
mediately after his marriage, discovers that his wife entered the 
marriage with the fixed and unshakable resolve to practise artificial 
contraception permanently. She might have decided on this be- 
cause of poor health or because she wishes to pursue a career or 
because she dislikes children. or for a number of other reasons. Is 
her consent sufficient for a valid marriage or not? 
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Assuming that in entering the marriage she intended to transfer to 
her husband only the right to a contraceptive sexual relationship 
and no right whatever to a normal, complete relationship, the mar- 
riage is null, because, as Canon 1081, paragraph 2, states: the object 
(or the matter) of the marriage contract is the right to normal, com- 
plete sexual intercourse. If one does not give that right, one does 
not contract marriage. 

To take a case of more frequent incidence:—suppose that a 
couple enter marriage with the agreement that they will practise 
artificial contraception for one year or for two years. They may 
have decided upon this because they were impecunious at the time 
of the marriage, or because they thought they should allow a period 
of adjustment to elapse before having children, or for similar rea- 
sons. Is their consent sufficient for the validity of the marriage? 
In canonical jurisprudence, when two persons contract marriage 
with such an intention, they are presumed to have exchanged true 
marital rights with the concomitant intention, however, of mutually 
abusing those rights for a year or two. Hence, their intention, even 
though wrong and illicit, is sufficient for a valid marriage. If, 
however, it could be shown that, at the time of the marriage, the 
actual and prevalent intention of each party was only to convey to 
the other the right to a contraceptive relationship in such wise 
that neither party would have any right whatever during those 
first two years to a normal relationship, the marriage would be null. 
Practically speaking, this latter would be almost impossible of proof. 

Suppose further that a couple contract marriage with the agree- 
ment that they will have one or two children and thereafter they 
will practise artificial contraception. Since the object of the mar- 
riage consent is a perpetual right to normal and complete sexual 
relationship and not merely a limited right until one or two child- 
ren have been born, the question arises as to whether or not these 
spouses contract validly or invalidly. The solution of this case is 
similar to the last one:—there is a vehement presumption that the 
parties transferred to each other a perpetual right which they in- 
tended, at some subsequent date, to abuse by contraception. How- 
ever, if it could be established that either party positively excluded 
the perpetual character of the right, that person’s consent would be 
insufficient and the marriage null. Again, I might note that, prac- 
tically speaking, proof of this would be almost impossible. 
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A new but very pertinent element of this discussion may now be 
introduced by inquiring how a marriage is rectified or validated, i.e., 
a marriage which is null “ ab initio ” because of defective consent. 

Suppose that John and Mary contract marriage. Since Mary is 
a talented singer and wishes to follow a promising career, she is 
determined to have no children by the marriage, and, consequently, 
she transfers to John only the right to a contraceptive relationship. 
After she is married two years, however, she finds life rather empty 
and corrects her intention regarding children and marital relations. 

John is delighted at this change of heart, and they proceed to have 
a large family. After many years of marital bliss John and Mary 
become estranged for one reason or another and John petitions the 
Ecclesiastical Court for a declaration of the nullity of his marriage 
on the grounds that, at the time the marriage was originally con- 
tracted, his wife positively intended to have no children. What 
legal merit has John’s petition? In other words, is it possible for 
a man whose wife has willingly borne him six or eight or ten child- 
ren to have his marriage declared null on the grounds that, when 
the marriage was originally contracted, his wife did not want 
children? This case requires some preparatory explanation. 

Mark well, it is assumed that, at the time the marriage was con- 
tracted, the woman had a definite, explicit, positive intention ex- 
cluding the right to normal marital relations. Since she entertained 
such an intention, the marriage was null “ ab initio.” After a year 
or two, however, when she revoked her nullifying intention and sup- 
plied the proper consent, did the marriage, “ipso facto,’ become 
valid? 

Canon 1136, paragraph 1, states, “ A marriage which is null be- 
cause of a defect of consent is convalidated if the party who did not 
consent now consents, provided that the consent given by the other 
party perdures.” Paragraph 2 of the same canon continues, “ If the 
defect of consent was merely internal, it is sufficient if the party who 
did not consent consents internally.” Paragraph 3 states, “If the 
defect was also external, it is necessary to manifest the [renewed] 
consent also externally either in the form prescribed by [canon] 
law, if the defect was public, or privately, if the defect was private.” 

An analysis of the canon shows that it conceives of three ways in 
which a consent may be defective. First, the defect may be purely 
internal—known only to the person herself. Secondly, the defect 
may be externally manifested, but not publicly known, e. g., if, at 
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the time of the marriage, the woman revealed the defect to her 
husband. Thirdly, the defect of consent may be publicly known, 
e. g., if the woman, at the time of the marriage, told several people 
she was going to pursue a career and would, under no conditions, 
have any children. I might note that when this canon speaks of a 
defect as public, it does not mean that the defect must be known to 
the public at large—it merely means a defect which can be jur- 
idically established, e. g., by at least two acceptable witnesses or DY. 
some other Eetiniate means. 

The law, then, is thus applied to the case proposed. If, at the 
time of the marriage, Mary’s exclusion of children was merely in- 
ternal and known only to herself, the marriage, is, ‘“‘ ipso facto,” 
validated when she later corrects her intention, even without any 
external manifestation of that correction. If, however, at the time 
of the marriage, the defect was externally, although privately man- 
ifested, e. g., to her husband, external, although private, manifesta- 
tion of the correction is required before the marriage becomes valid. 
Obviously, if a woman willingly bears her husband children, that 
is a sufficiently external manifestation of her corrected consent and 
the marriage is validated. 

Thirdly, if, at the time of the marriage, the defect of consent was 
known to a sufficient number of persons so that it could be juridi- 
cally established, the marriage is not validated by the subsequent 
bearing of children, but must be re-contracted before a priest and 
two witnesses. 

The explanation of the difference in the methods of validation 
prescribed by the law is this: in the first case, when the defect is 
known to no one but the person herself, once she gives the proper 
consent, even internally, there is no reason for suspending the val- 
idity of the marriage. In the second case, however, because the 
defect was originally manifested to the husband, the correction of 
that defect must also be manifested to him because otherwise he 
would never know that his partner’s consent had been remedied and 
the marriage validated. Notice that both these cases, i. e., the case 
of a purely internal defect of consent and the case where the defect 
was manifested to the other spouse, are cases in which the nullity 
of the marriage cannot be juridically proven, and, consequently, the 
Church does not insist that the validation of the marriage be sus- 
ceptible of juridic proof. In the third case, however, wherein the 
defect of consent was manifested to several persons at the time the 
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marriage was originally contracted, the nullity of the marriage can 
be juridically proven. Hence it is of the utmost importance that 
the subsequent rectification or validation of the marriage be also 
susceptible of juridic proof. Hence in this case the Church, to ex- 
clude all doubt, prescribes that the marriage must be re-contracted 
before a priest and two witnesses. 

I might go on mentioning many other cases illustrative of de- 
ficiencies of marital consent. However, I have already used up the 
time alloted to me. Moreover, I wish to allow ample time for any 
questions which you may desire to propose. Hence, I shall bring 
our discussion to a close with a few short observations. 

First, I have been considering only the substantive law regarding 
marriage, not the procedural law. To illustrate the reason for this 
distinction, one may refer to a simple case. Two people contract 
marriage with a mutual and fixed intention to dissolve the marriage 
if it proves unhappy. Is the marriage valid or null? The marriage 
is null—that is the substantive law. But can the parties petition 
the Ecclesiastical Tribunal to declare the marriage null? No, they 
cannot, because in the law on procedure the penalty of estoppel is 
established against anyone who is guilty of causing the nullity of 
his marriage. Hence, a guilty party cannot impugn his marriage, 
and, consequently, cannot escape the bond of the marriage even 
though, in substantive law, his marriage may be absolutely null. 

Secondly, in the examples given the basis of nullity was deficient 
consent, i. e., one of the parties positively excluded from his eonsent 
some essential element without which the marriage contract cannot 
subsist. 

Fraud was not the basis of nullity in any of the cases considered; 
for fraud, as such, cannot provide such a basis in our law. Hence, 
if a woman marries a man who fraudulently represents himself as 
wealthy and even if she marries him because she believes him to be 
wealthy, the fraud does not nullify the marriage. Similarly, if an 
American heiress marries a man who fraudulently represents him- 
self as a foreign prince and even if she marries him precisely because 
she wants to acquire the title, princess, the fraud does not nullify 
the marriage. Again, a woman who pretends to transfer the right 
to normal conjugal relationship while actually intending to permit 
only a contraceptive relation is clearly guilty of fraud. Yet, it is 
not the fraud that nullifies the marriage, but the defect of consent. 
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In our law the only grounds of nullity which are at all similar to 
fraud are error and conditioned consent. 

Error nullifies marriage in two cases: first, when the error respects 
the identity of one of the spouses, e. g., Peter intending to marry 
Mary, by mistaken identity marries Margaret. Secondly, error in- 
validates marriage when a person contracts marriage with another 
person whom he believes to be free, whereas actually she is a slave. 
Obviously neither of these types of error occurs in our country to- 
day. But even when they do occur, they nullify marriage not in 
virtue of fraud but because of substantial error, and, consequently, 
if either of these types of error is present, the marriage is null, even 
though the error may not have been induced by fraud at all. 

Besides error, the other grounds in our law which may at times 
appear similar to fraud is conditioned consent, i. e., when a person 
actually makes his consent to the marriage contract contingent upon 
the existence or fulfillment of some condition. In such a case, if 
the condition is not fulfilled, the marriage is null because the con- 
sent itself is lacking. 

Although in- some concrete cases, substantial error and condi- 
tioned consent may bear a strong superficial resemblance to fraud, 
fraud is never the juridic basis of nullity in a canonical marriage 
case. 

The last observation I should like to make is that our courts do 
not grant an annulment in the sense of rescinding a valid contract. 
All our courts do is to declare null a marriage which objectively 
has been null “ab initio.” Hence, the decisions of our courts in 
marriage cases are only declaratory. , 

ANDREW F. QuINN 

New York Crrr. 


Decrees and Decisions 


CANONICAL 
MOTU PROPRIO 


De NovaE PsALMORUM CONVERSIONIS LaTINAE Usu IN 
PERSOLVENDO DIvINO OFFICIO 


PIUS PP. XIi 


In cotidianis precibus, quibus sacerdotes maiestatem Dei altissimi 
bonitatemque colunt, ac suis ipsorum, totius Ecclesiae universique 
orbis consulunt necessitatibus, peculiarem profecto locum praeclara 
illa carmina obtinent, quae, Divino afflante Spiritu, Sanctus proph- 
eta David aliique sacri auctores composuere, quaeque Ecclesia, Di- 
vino Redemptore eiusque Apostolis praeeuntibus, inde ab originibus 
in sacris celebrandis continenter adhibuit. Hos autem Psalmos 
Latina Ecclesia a graecae linguae fidelibus receptos habet, ex graeco 
nempe in latinum sermonem, verbo pro verbo fere reddito, conversos, 
atque identidem decursu temporis, imprimisque a S. Hieronymo, in 
Sacris exponendis Litteris Doctore Maximo, naviter correctos atque 
expolitos. At hisce correctionibus nota illa graecae ipsius interpre- 
tationis menda, quibus primigenii textus sensus et vis non parum 
obscurantur, non ita ablata sunt, ut sacri Psalmi ab omnibus queant 
et ubique facile intellegi; atque omnes norunt ipsum S. Hieronymum 
non satis habuisse antiquam illam latinam “ translationem diligen- 
tissime emendatam ” suae linguae civibus dare, sed maiore etiam 
conatu Psalmos ex ipsa “ hebraica veritate ’ convertisse in latinum. 
Quae tamen nova Sancti Doctoris interpretatio in Ecclesiae usum 
deducta non fuit; sed paulatim emendatior illa veteris conversionis 
latinae editio, quam Psalterium Gallicanum vocant, adeo invaluit, 
ut eam decessor Noster 8. Pius V in Breviarium Romanum recipere 
atque adeo omnium fere usui praescribere opportunum duxerit. 

Latinae huius interpretationis obscuritates mendaque, a S. Hier- 
onymo neutiquam expuncta—quippe qui id solum sibi proposuerit, 
ut latinum textum secundum emendatiores codices graecos corrigeret 


1§. Hieronymi Praefatio in Librum Psalmorum iuxta hebraicam ventatem ; 
PL XXVIII, col. 1125 (1185) seq. 
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—aequitate recentiore idcirco magis magisque manifesta oculis oc- 
currerunt, quod antiquarum linguarum, imprimisque hebraicae, cog- 
nitio admodum profecit, quod interpretandi ars perfectior evasit, 
quod metricae denique ac rhythmicae sermonum orientalium leges 
altius fuere investigatae, et ‘“ criticae textualis”’ quae dicitur, nor- 
mae clarius perspectae sunt. Accedit quod ex multis illis Psalmorum 
in vulgatas linguas conversionibus, quae in diversis nationibus, ap- 
probante Ecclesiae auctoritate, ex textibus primigeniis confectae 
sunt, illustrius in dies patet quantopere carmina illa, ut in nativis 
dictionibus habentur, perspicuitate eximia, poetica venustate doc- 
trinaeque amplitudine excellant. 

Haud mirum igitur est si sacerdotes non paucos, qui Horarias 
Preces non modo summa religione, sed pleniore etiam cum intelle- 
gentia recitare student, laudabile incessit studium talem habendi in 
cotidiana Psalmorum lectione latinam conversionem, qua sensus, a 
Spiritu Sancto inspirante intentus, significantius patescat, qua pil 
Psalmistae affectus perfectius exprimantur, qua dicendi ars verbo- 
rumque vis clarius usque manifestentur. Quod quidem studium 
atque optatum, tam in voluminibus a doctis probatisque viris exara- 
tis, quam in commentariis certo tempore edi solitis identidem pa- 
tefactum, etiam ad Nos a non paucis sacrorum administris sacro- 
rumque Antistitibus, atque etiam a nonnullis S.R.E. Patribus Car- 
dinalibus perlatum est. Nos autem, pro eximia illa, quam erga Di- 
vinae Scripturae eloquia fovemus reverentia, id summis viribus eni- 
tendum arbitramur, ut plenius in dies fidelibus pateat Sacrarum 
Litterarum sensus a Spiritu Sancto inspirante datus et hagiographi 
calamo expressus, quemadmodum in Encyclicis Litteris Divino af- 
flante Syiritu haud ita multo ante exposuimus. Quapropter, etsi rei 
difficultates minime parvi pendimus, neque ignoramus Vulgatam 
quae dicitur interpretationem arctissime esse cum Sanctorum Pa- 
trum scriptis Doctorumque explanationibus conexam, eamdemque 
longo saeculorum usu summam in Ecclesia nactam esse auctorita- 
tem, attamen piis hisce votis morem gerere statuimus; atque adeo 
novam Psalmorum latinam conversionem apparari iussimus, quae 
et textus primigenios presse fideliterque sequeretur, et veteris vene- 
randae Vulgatae aliarumque antiquarum interpretationum, quantum 
fieri posset, rationem haberet, variasque earum dictiones ad criticae 
artis normas perpenderet. Probe enim novimus ne ipsum quidem 
hebraicum textum omni mendo omnique obscuratione immunem ad 
nos pervenisse; atque adeo cum aliis opus esse ab antiquitate nobis 
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traditis textibus eum conferre, ut diligentior ac sincerior inveniatur 
sententiae dictio; immo id quoque aliquando contingere ut, adhibitis 
etiam omnibus critices linguarumque scientiae subsidiis, verborum 
sensus non omnino clare patefiat, atque id futurae investigationi re- 
linquatur, ut nempe, dedita pro facultate opera, res uberiore luce 
perfundatur. Minime tamen dubitamus quin hodie, omnibus recen- 
tioris doctrinae adiumentis sedulo adhibitis, iam talis fieri possit 
conversio quae Psalmorum sensum ac vim adeo clare exhibeat, ut 
sacerdotes, in Divino persolvendo Officio facile perspicientes quid 
Spiritus Sanctus per os Psalmistae significare voluerit, divinis hisce 
eloquiis efficaciter ad veram genuinamque pietatem excitentur ac 
moveantur. 

Iamvero, postquam nova, quae in votis erat, interpretatio a Nostri 
Pontificii Instituti Biblici professoribus cum ea, qua par est, cura ac 
diligentia confecta est, hanc iis omnibus, qui officio tenentur Hora- 
_ rias Preces cotidie recitare, paterna offerimus voluntate; dum, rebus 
omnibus perpensis, motu proprio ac matura deliberatione Nostra 
concedimus ut eadem, sive in privata sive in publica recitatione, si 
libuerit, utantur, postquam, ad Psalterium Breviarii Romani ac- 
commodata, ab Officina Libraria Vaticana in lucem edita fuerit. 

Ex hac pastorali sollicitudine Nostra, Nostraque erga Deo devotos 
viros ac mulieres paterna caritate confidimus fore, ut deinceps omnes 
maiorem in dies hauriant ex Divino persolvendo Officio lucem, gra- 
tiam, consolationemque, quibus quidem collustrati atque impulsi 
difficillimis hisce Ecclesiae temporibus ad imitanda illa sanctitatis 
exempla, quae ex Psalmis tam praeclare effulgent, magis magisque 
conformentur, et ad illos enutriendos refovendosque moveantur di- 
vini amoris, strenuae fortitudinis, piaeque paenitentiae sensus, ad 
quos Spiritus Sanctus in Psalmorum lectione nos excitat. 

Quae autem per has Litteras, motu proprio datas, decrevimus ac 
statuimus, ea rata firmaque sunto, contrariis ae non obstan- 
tibus, peculiarissima etiam mentione dignis. 

Datum Romae, apud Sanctum Petrum, die XXIV mensis Martii 
anno MDCCCCXXXXV, Pontificatus Nostri septimo. 


Prus PP. XII.2 


2 AAS, XXXVII (1945), 65.. 
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FEAST OF THE IMMACULATE HEART OF MARY 


The February 1945 number of the Acta Apostolicae Sedis contains 
the decree of the Sacred Congregation of Rites of May 4, 1944, 
extending the observance of the Feast of the Immaculate Heart of 
Mary to the Universal Church, and fixing the date for the observ- 
ance as August 22. In connection with the decree, there is 
published also the text of the Mass and Office, with the appropriate 
changes required in the rubrics. The text of the Mass is proper, but 
the orations (Collect, Secret, and Postecommunion) conform to those 
of the Mass of the Most Pure Heart of Mary. The lessons of the 
second and third nocturns are proper, as is the oration of the Office 
and the antiphons for the Benedictus and the Magnificat. The re- 
mainder of the Office is that of the Common of the Blessed Virgin. 

When the Blessed Virgin appeared at Fatima in 1917, she re- 
quested that devotion to her Immaculate Heart be made known to 
all men and practised by them throughout the world. 

The Blessed Virgin on that occasion also foretold the consecration 
of Russia to her Immaculate Heart, and this was fulfilled on No- 
vember 1, 1942, in the prayer of Pope Pius XII broadcast to Por- 
tugal in commemoration of the twenty-fifth anniversary of the Ap- 
parition at Fatima. On December 8 of the same year our Holy 
Father dedicated the whole human race to her Immaculate Heart. 

% * % * *% 

The March number of the Acta Apostolicae Sedis records that in 
one-half of the sixty-four cases tried before the Sacred Roman Rota 
in 1944, sentences were “non constat de nullitate”. In the major- 
ity of the cases where the sentence was “constat”, the ground 
was force and fear. 

* + *% * * 

A bulletin issued on August 8 by the Vatican Press Office declared 
that, contrary to reports of various Vatican statements, the greatest 
reserve has been maintained relative to the atomic bombing of 
Hiroshima which occurred on August 6. 

* * % % x 

Demands of veto power in the nomination of bishops have been 
revealed as emanating from the German Reich during the period 
1940-1942. On July 2, 1940, the German Ambassador to the Holy 
See declared to the Papal Secretariate of State that in the Protec- 
torate of Bohemia and Moravia and in Poland, episcopal sees must 


556 THE JURIST 


be conferred on priests who were at least of German origin. Ina 
verbal note delivered by the German Ambassador on August 29, 
1941, the following demands were made: the right of the Reich to 
be heard prior to the appointment to all permanent episcopal pre- 
lacies in the Reich, Alsace, Lorraine, Luxembourg and Poland; and 
to other diocesan offices when the administration is to be continued 
beyond a reasonable time. The Papal Secretary of State pointed 
out that it is only in virtue of Concordats, as in the case of that 
with Bavaria, that the Holy See agrees to hear confidential com- 
munications regarding the political unacceptability of nominees for 
episcopal sees. 
* * * * * 

Most Rev. Cesare Orsenigo, the Apostolic Nuncio to Germany, 
attended the meeting of the German Hierarchy at Fulda. A formal 
report of the secret sessions was promised to the Allied authorities. 
A committee consisting of the Bishops of Mainz, Limburg, and 
Fulda was to confer with United States Ambassador Robert Murphy 
at United States headquarters in Frankfurt. One of the pressing 
problems is the status of the Concordat made by the Reich with 
the Holy See in 1933. 

The Hierarchy issued a pastoral letter to be read on September 9. 
Its introductory paragraph pays tribute to the late Cardinal 
Bertram, Archbishop of Breslau, who presided over its conference 
for the last quarter of a century. It then praises the faithful for 
their loyalty to the Church, remarking on the peril involved even 
in listening to episcopal statements which upheld individual rights 
and protested against racial arrogance, and glorying in the punish- 
ment of the concentration camp which was visited upon many 
German Catholics who had the courage to protect their fellow 
Germans of another race. It notes that of those who joined the 
Nazi Party, many joined out of ignorance; others, to avoid greater 
evils or because of coercion. It insists that that in trying the guilty, 
each case must be considered with its attendant extenuating cireum- 
stances. It pledges itself to the promotion of Christian concepts 
of human dignity and freedom and to the establishment of Catholic 
schools as an essential prerequisite for the accomplishment of 
these aims. 

Most Rev. Clemens August Count von Galen, Bishop of 
Muenster, Westphalia, pointed to the secret reports discovered by 
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the Allies revealing the desire of the Gestapo to arrest him and the 
fear of Goebbels to comply with their wish as evidence that he had 
a following and that not all Germans were Nazis. He also ad- 
verted to the Hitler technique now being followed by Hitler’s 
enemies in moving 12,000,000 Germans from Poland, Upper Silesia, 
and Czechoslovakia, the technique of sending them over the border 
penniless to try to make their way to the Reich. 


SECULAR 
GROUNDS FOR DIVORCE 


A national magazine in a recent issue presented a chart sum- 
marizing the grounds on which divorce is granted in the various 
States. South Carolina is the only State in which divorce can 
not be obtained. It is granted only for adultery in New York. 
This is ground for divorce in all the other States. Desertion, in 
all the other States, except North Carolina. Conviction of felony, 
except, besides New York and North Carolina, Florida, Maine, 
Maryland, and New Jersey. Besides New York and North Caro- 
lina also, the District of Columbia and Virginia, will not admit 
cruelty, a ground recognized in the other States, though various 
interpretations are placed upon the word itself. Drunkenness is 
also a rather prevalently accepted cause, though it is excluded in 
Pennsylvania, New York, North Carolina, the District of Colum- 
bia, Florida, Iowa, Kentucky, Maryland, New Jersey, Texas, 
Vermont, and Virginia. ; 

Impotence is accepted as grounds for action in 33 States; incurable 
insanity, in 26; non-support in 21; illegal marriage, in 12 (under 
this term are included incestuous marriages, those entered under 
age, under fraudulent inducement, or under coercion); separation, 
in 17; bigamy, in 12; neglect, in 9; premarital pregnancy, in 13; 
indignities, in 10; a drug habit, in 8; incompatibility, in Alaska, 
Florida, and New Mexico; loathsome disease, in Hawaii, Illinois, 
and Kentucky; perversion in North Dakota; divorce obtained out- 
side the State, in Florida and Oklahoma; religious continence, in 
Kentucky and New Hampshire; flight from justice, in Louisiana and 
Virginia; vagrancy of husband, in Missouri and Wyoming; and 
disappearance for seven years, in Connecticut and Vermont. 

As to the period of residence required of the plaintiff, New York 
requires that both parties must have been residents of the State 
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when the ground for divorce arose; or been married in the State; or 
the plaintiff must have been a resident at the time when the ground 
arose and also at the time of the suit; or the ground must have 
arisen in the State and the plaintiff must be a resident at the time 
of the suit. One year residence is that required in most States. 
North Carolina requires only six months; Florida, ninety days. 
Wyoming requires only sixty days, unless the ground is insanity, 
in which case, one year is required. The most lax in this matter 
are Nevada and Idaho, which require only six weeks, though in the 
case of insanity as a ground, the latter requires one year. 

It is in this question of residence that each State can question the 
right of every other State to take jurisdiction of a divorce suit, and, 
therefore can refuse to recognize the divorce decree granted under 
the foreign jurisdiction. However, even as to residence, the ques- 
tion which may thus be raised would seem to turn about the good 
faith of the party who apparently takes up residence, rather than 
- the specific time-periods involved. 

The article in the magazine cited can not understand why the 
courts are opposed to collusion. It laments the fact that such an 
attitude is making a race of cynics out of our lawyers who are said 
to be aware that there is collusion in every petition for divorce. 
It overlooks the fact that it is also condemning the lawyers as a race 
of law-breakers, since they are admitted to the bar as officers of the 
court, sworn to uphold the law. As to the reason why the courts 
are opposed to collusion, the answer is that collusion is a device 
to pre-judge the case and make the action of the court a mere for- 
mality. If collusion is to be admitted, it would save the court’s time 
and lawyers’ fees, if a system of registration were substituted, re- 
quiring merely formal recording of the agreement of the spouses to 
dissolve their contract. 


UNITED NATIONS CHARTER 


President Harry S. Truman addressed the closing session of the 
United Nations Conference on International Organization at San 
Francisco, thanking Almighty God for the accomplishments of the 
delegates from fifty nations in drawing up a Charter for peace. 

Representative Michael A. Feighan of Ohio has provided for the 
insertion in the Congressional Record of a joint tri-faith statement, 
“Goals for San Francisco”, containing nine specific constructive 
recommendations for the United Nations Charter. A leaflet has 
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been published comparing these recommendations with the text of 
the Charter. 

The provisions of the Charter adopted by the Conference show 
marked similarity to recommendations made by the Hierarchy of 
the United States in its statement ‘ On International Order ”, issued 
November 16, 1944, in which it commented on the Dumbarton Oaks 
Proposals, and in its subsequent statement, issued ten days before 
the opening of the San Francisco Conference on April 25, entitled, 
‘““On Organizing World Peace”. For instance, the Charter provides 
that the Assembly shall have the power “to initiate studies and 
make recommendations for the purpose . . . of encouraging the 
progressive development of international law” (Art. 13); the 
Vandenberg Amendment (the entirely new Article 14) answers the 
Hierarchy’s demands for international authority empowered to re- 
vise treaties, though the Russian delegation insisted on its inter- 
pretation of that article to exclude treaties; Chapter IX raises hope 
that it may be an answer to the Hierarchy’s demand for economic 
opportunities to be guaranteed to weak and poor nations as opposed 
to monopolistic control of raw materials needed by them; the trustee- 
ship system and the Trusteeship Council give promise that the 
Hierarchy’s contention may be realized in that particular in which 
it desired provision for the recognition ofa people’s coming of age. 

The voting procedure in the Security Council, requiring unanimity 
among the Five Powers, strongly opposed by the Hierarchy in its 
unlimited and permanent character inasmuch as it gives a preferred 
status not only to the powerful aggressor but even to any aggressor 
with powerful patrons, was retained, though the smaller nations 
have obtained as a matter of record the promises of the United 
States and of the Soviet Union that this power will not be abused. 

Other points of the statements of the Hierarchy that have re- 
ceived little recognition in the charter are: the acceptance of the 
supremacy of the moral law in the matter of treaty obligation as 
well as in all international relations; the inclusion of all nations 
within the international organization; the excessive powers of the 
Security Council as opposed to the General Assembly; adequate 
protection, in specific and not merely generic terms, of the civil and 
religious liberties of minorities. 

Senate ratification of the Charter, given on July 28, and efforts 
for its success and improvement were endorsed by the Post-War 
World Committee of the Catholic Association for International 
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Peace in a report written by Thomas H. Mahony of Boston, a mem- 
ber of the Committee and Vice President of the Association, and 
entitled, “ The San Francisco Conference.” 


FEDERAL AID TO SCHOOLS 


Representative Antonio M. Fernandez of New Mexico, appearing 
before the House Committee on Education in connection with House 
Bill 1296, which provides Federal aid to public education in the 
States and Territories, while specifically excluding non-public in- 
stitutions of learning, stated that the aid given by Catholic schools 
in his State makes Federal aid unnecessary. He noted that the only 
State aid given them is the general provision for free text books, 
available regardless of the school attended by the child. Before the 
same committee, Ben Marsh, Executive Secretary of the Peoples 
Lobby, named the opponents of the bill as representatives of the 
Vatican and attacked as sinister the opposition of Catholic elements 
to Federal aid measures in the past. ) 

The National Educational Association testified in support of 
the bill. 

Representative John W. McCormack of Massachusetts appeared 
before the House Committee on Education in support of House Bill 
3116, authorizing a Commission for Emergency Federal Aid to 
Higher Educational Institutions, composed of seven members to be 
appointed by the President to negotiate contracts with approved 
public and private universities, colleges, professional schools, teach- 
ers colleges, junior colleges, normal schools and other institutions. 
The contracts would provide Federal aid for stand-by and other 
services to assist the institutions in maintaining staffs and facilities. 
The amount of Federal money allotted to any school is to be de- 
termined on the basis of need, not to exceed the tuition income to 
the school that would be available if the present enrollment were 
60 per cent of the average enrollment for the years 1937-1940. 

Opposing the bill, Dr. Ralph McDonald, of the National Educa- 
tional Association, claimed that college authorities in general were 
opposed to the bill, and this claim was based on a questionnaire of 
his Association. Representative Graham A. Barden of North Caro- 
lina, Chairman of the Committee, said in reply that he was prepared 
to accept the recommendations of the advisory committee, made 
after a three months’ study, the basis of the bill, rather than the 
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report of the Association. Dr. McDonald suggested that Federal 
scholarships be granted to needy students and that Federal aid be 
extended exclusively through State educational authorities, who 
would have the exclusive right to approve institutions for such assis- 
tance, 

* * = * *% 

The National Educational Association has lent its support to a 
school lunch bill which probably would restrict participation to 
public schools only. 

* * * * * 

Most Rev. Francis J. Haas, D.D., Bishop of Grand Rapids, in a 
meeting in New York sponsored by the Council Against Intolerance 
in America on June 19, advocated the establishment of a permanent 
Fair Employment Practices Commission. Rt. Rev. John A. Ryan, 
D.D., also supported this position in a prepared statement submit- 
ted.to a Senate Subcommittee on Appropriations. 

% * = *& % 

Most Rev. John Cantwell, D. D., Archbishop of Los Angeles, has 
signed a joint statement with four non-Catholic representatives, ad- 
vocating the creation of a fair employment practices commission in 
California, to be mailed to all members of the California State 
Legislature in aid of a pending bill establishing a State FEPC. 

& * = * * 

Rt. Rev. John O’Grady, Ph.D., Secretary of the National Confer- 
ence of Catholic Charities, presented testimony before the Senate 
Committees on Finance and on Banking and Currency in support 
of the Kilgore unemployment measure and the Full Employment 
Bill. 

* = *% * *% 

A report approved by the National Catholic Educational Asso- 
ciation’s Executive Board regards peacetime conscription as a threat 
to the ideal of reduction of armaments. It offers voluntary enlist- 
ment as an alternative, and points to the success which the Navy 
has had, in contrast with the Army, in selling itself to youth in 
peacetime. 

% % * *% * 

In a letter to Representative Andrew J. May, Chairman of the 
Military Affairs Committee, William F. Montavon, Director of the 
Legal Department of the National Catholic Welfare Conference, 
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states that various bills before the committee providing for new na- 
tional cemeteries are a cause for concern to Catholics, inasmuch as 
many Catholic veterans, together with their families, in keeping 
with their religious beliefs and practices, will wish to be buried in 
Catholic cemeteries. 
* * * * = 

The New York Membership Corporations Law was amended by 
the last session of the Legislature and now requires that funds re- 
ceived for the perpetual care of a cemetery lot must be invested in 
securities authorized by law for the investment of trust funds. 
Another amendment provides that cemetery corporations may make 
reasonable charges for any acts and services authorized by the 
owner and rendered by the corporation in connection with the use, 
care, management and protection of lots, plots, or parts of them. 
The Penal Law was amended at the same session and as amended 
prohibits the sale, or the procuring for sale, of cemetery lots or plots 
or crypts or niches in a community mausoleum, upon the promise, 


representation or inducement of resale at a financial profit. 
* * += * * 


A bill was passed in the Alabama Senate but defeated in com- 
mittee in the House, providing for the sterilization by the State of 
inmates of insane hospitals, and other persons adjudged to be af- 
flicted with hereditary mental disease. State Senator Vincent Kil- 
born, of Mobile, a Catholic, told the Senate, “I believe the Senate 
has voted in complete disregard of religious rights.” The bill was 
strongly denounced by The Catholic Weekly, official publication of 
the Diocese of Mobile. 

* * * * * 

Most Rev. Edward F. Hoban, D.D., Coadjutor Bishop of Cleve- 
land, has issued a letter aimed at combating the divorce evil, warn- 
ing Catholics that they commit a serious sin if they seek even a 
separation from bed and board without a previous consultation of 
ecclesiastical authority, and reminding Catholic attorneys that in 
the given circumstance they also violate their consciences through 
cooperation. As to the latter, that is, Catholic attorneys, the letter 
points out that even in cases in which only non-Catholics are in- 
volved, an obligation rests upon them of protecting the indissoluble 


marriage bond. 
* * * * ae 


The Guatemalan Revolution of October, 1945, has been usurped 
by a minority in the new government with the result that the new 
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constitution contains, in spite of the promises of the revolutionary 
leaders that the four liberties would be guaranteed, the same, if 
not worse, discriminatory provisions against the profession of Cath- 
olic Faith as were contained in the Constitution of 1879, under 
which religious Orders were forbidden to exist, ecclesiastical insti- 
tutions were deprived even of vested title for the present and for 
the future, and seminaries were outlawed, and which rigorously en- 
forced have brought about a situation in which only 120 priests 
are available to minister to a population of three and a half mil- 
lions, scattered over 42,353 square miles. 
* * * * = 

A matrimonial bill drafted by M. Swientkowski, Minister of Jus- 
tice of the Warsaw regime, would substitute throughout Poland the 
laws controlling Western Poland which subject matrimony to the 
exclusive Jurisdiction of the State. In Eastern and Central Poland 
the Church’s rights have heretofore been guaranteed. 

* * * % #* 

Rt. Rev. Gustavo J. Franceschi, Director of the magazine Criterio 
in Buenos Aires; approves in an article the intensive campaign un- 
dertaken in Argentina in behalf of votes for women. 

vt *% * a * 

President Jose Luis Rivero Bustamente of Peru, at his installa- 
tion, declared that he will protect the. Church and characterized the 
spirit and program of his government as Christian Democratic. 


DECISIONS INVOLVING JUDICIAL MODIFICATION OF 
TESTAMENTARY DISPOSITIONS IN FAVOR OF 
CHARITY (CY PRES) 


Noel v. Olds, 1388 F. (2) 581 (D. C.) (1943). The testator pro- 
vided for the erection of an art gallery on the campus of Duke Uni- 
versity for the benefit of the students and of the public interested in 
art throughout the South, directing the trustees to look to other 
sources, well known both to the testator and to the trustees, to 
guide them in carrying out the spirit of the testator’s intentions, 
and requiring the inclusion in the gallery of an apse and a recum- 
bent statue as a memorial of himself. It was held that the latter 
provision did not injure the charitable nature of the trust. More- 
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over, the rejection of the benefits and burdens of the trust by the 
University, by which the erection of the building on the campus was 
prevented, did not destroy the trust because of impossibility of per- 
formance. The direction given by the testator to the trustees to 
look to other sources for guidance indicated that he did not intend 
to make a gift to the University as the sole beneficiary but wished 
that in the event of rejection by the University, the trust should be 
carried out elsewhere. This was a sufficient general intent to enable 
the court to invoke the doctrine of judicial cy pres (operative in the 
District of Columbia) to avoid the failure of the trust and to sustain 
it on the theory that under the testator’s general intention he would 
presumably have desired that the property should be applied to pur- 
poses as nearly as possible like the purposes stated rather than that 
the trust should fail altogether. 

In re Duke’s Estate, 41 N.YS. (2) 745 (1943). The Society for 
the Prevention of Cruelty to Children, located in the City of Rich- 
mond, Virginia, was not capable of taking a testamentary gift but 
the parties agreed that the Children’s Home Society of Virginia was 
an organization rendering in the same locality the same kind of 
charitable aid to children as that of the organization named by the 
testator, and the court directed that the gift be paid to the latter 
under the doctrine of cy pres. 

In re Whittelsey’s Estate, 41 N.Y.S. (2) 815.(1943). In case the 
use of the income of a legacy to a museum is prevented because of 
a provision in the will requiring the accumulation of income upon 
the impairment of the principal, the Surrogate Court is within its 
authority under the doctrine of cy pres in directing the accumula- 
tions of income upon a certain limited amount. 

Knickerbocker Hospital v. Goldstein, 41 N.YS. (2) 32 (1948). 
The testator, who had supported the charitable hospital during his 
lifetime, had made an absolute bequest to it in the sum of $1,000,- 
000, the income of which was to be used to maintain the hospital. 
At the time of the making of the disposition, the sum bequeathed 
was calculated to produce sufficient income to maintain the hospital 
forever. Because of changed circumstances, however, the income 
became insufficient for the purpose. As a consequence, in the ab- 
sence of emergency relief, the hospital would be compelled to sus- 
pend operation. But there is a statute dealing with gifts and be- 
quests of personalty for charitable purposes which authorizes, when 
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unforeseen and unforeseeable circumstances prevent the use of the 
charitable gift in the manner prescribed, the use of the gift in a man- 
ner as may most generously accomplish the donor’s general charit- 
able intent (Personal Property Law, § 12, subd. 2). This change 
is to be made, not by the organization receiving the gift, but by the 
court under the doctrine of cy pres, in virtue of which the court, 
to enforce and preserve a charitable trust valid in its creation, will 
give effect to the expressed charitable purpose of the donor as nearly 
as possible. In the case in issue the charitable hospital, therefore, 
had the right to invoke the intervention of the court in an action in 
which the Attorney General was the sole party defendant, in order 
to obtain a judgment authorizing the hospital to use so much of the 
principal of the fund bequeathed as might be necessary to keep the 
hospital in operation, free from the limitations expressed in the be- 
quest, so that the general purpose of the testator might not fail. 

In re Borden’s Will, 42 N.Y.S. (2) 560 (1943). A will provided 
that a gift of land and personalty, including shares of stock, made 
to a Masonic lodge as residuary legatee, was made for the purpose 
of establishing a Masonic home but on condition that the graves of 
the decedent’s parents, located on the land, should be forever pre- 
served. Because of the decline in the value of the stock, the direc- 
tions concerning the use of the land could not be followed. Moreover, 
the continued maintenance of the land placed an undue burden on 
the lodge. The Surrogate Court of the County in which the will was 
probated had jurisdiction under these circumstances to invoke the 
cy pres doctrine to grant relief and to authorize the lodge to sell 
the land, except the burial plot, for its reasonable value and to ap- 
ply the proceeds to another purpose of similar nature in connection 
with an established home, on condition that the lodge should reserve 
the burial plot and the right of access to it, as well as care for its 
upkeep in accordance with the terms of the will. 

In re Niven’s Estate, 42 N.Y.S. (2) 738 (1943). When the testator 
imposes a condition as to the object to which the principal or the 
income of a charitable gift is to be applied, the direct purpose must 
be carried out if possible. Consequently, where the provisions of a 
trust directed that the income from it was to be used for the mainte- 
nance of a church rectory in France, the doctrine of cy pres could 
not be invoked for the purpose of authorizing the payment of the 
salary of the rector out of the income upon the enforced cessation 
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of church activities during the war. The trustee, therefore, with the 
approval of the Attorney General charged with the duty of enforc- 
ing charitable trusts, was justified in withholding further payments 
to the church until the re-opening of the church was demonstrated as 


undisputed fact. 

Duncan v. Higgins, 26 A. (2) 849, 129 Conn. 136 (1942). The cy 
pres doctrine may be applied where the impossibility of carrying 
out the testator’s exact intent exists at the time of the testator’s 
death, as well as in the case in which it arises only subsequently. It 
is applicable in the case in which the testator manifests a dominant 
intent to devote his property to a charitable use but under given 
circumstances is frustrated in the particular method upon which he 
had determined. In these circumstances, the courts may sanction 
the use of the property in some other way that will approximate the 
testator’s general intent. In the case in which a charitable donee is 
incapable of taking a gift, it pertains to the court to determine 
whether under the cy pres doctrine the gift may be given to another 
charitable beneficiary. The latter procedure will be permitted only 
when the court finds in the terms of the will, read in the light of the 
surrounding circumstances, a general intent of the testator to devote 
property to a charitable use to which his intent to give it to a 
specific donee is secondary. In the case in issue, the testatrix gave 
money to a church without any reference to the use which was to 
be made of it. As a consequence, neither her will nor the surround- 
ing circumstances indicated a general intent that her gift should be 
devoted to a charitable use, an intent to which the designation of the 
church was’secondary. The church which had been designated as 
donee had, in fact, ceased to, exist before any interest in this gift 
had vested in it. It had been dissolved and its assets turned over to 
another church. It was, therefore, error on the part of the probate 
court to order payment of the gift, made specifically and solely to 
- the dissolved religious society, into the treasury of another similar 
society. 

Green v. Parker, 32 A. (2) 316 (N.H.) (1943). The cy pres doc- 
trine prevents the failure of a charitable gift only when minor fea- 
tures of it become impossible or impracticable. Consequently it could 
not be applied in a case in which the will directed that the residuary 
estate should be accumulated in trust for the purpose of buying a 
farm for a home for the aged, a trust that could not be fulfilled 
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because the residuary estate amounted to less than $200, which 
therefore was to be distributed to the heir of the testatrix as inte- 
state property. 

In re McClain’s Estate, 48 Lancaster Rev. (Pa. Orph.) (1943). 
In a case in which a trust fund was established to provide Christ- 
mas celebrations for the children in a home for friendless children, 
when it appeared that the home had ceased to exist, the doctrine 
of cy pres was properly invoked to carry out the charitable intention 
for which the fund was created. 

Manufacturers Nat. Bank v. Woodward, 34 A. (2) 471 (Maine) 
(1943). To justify the application of the doctrine of cy pres, it 
must appear that the purpose of the testator as set forth in his will 
can not be carried out. In the case in issue, the will devised a house 
and lot in trust to be used as a public library, and created a fund 
the income of which was to be used to keep the building in repair 
and to purchase suitable books for the library. The trustee sought 
authorization to use the income to defray the expenses necessary 
for the equipping and operation of the library. But the court said 
that it could not read into the will any such authorization and that, 
since the trustee had neither alleged nor proved the lack of such 
funds and the impossibility of procuring them from other sources, 
the doctrine of cy pres could not be invoked. 

Town of Milton v. Attcrney General, 49 N.E. (2) 909, 314 Mass. 
234 (1943). Ordinarily a testator in establishing a charitable trust 
has as his dominant object the charitable purpose involved and 
thinks of the trustee, not as primary beneficiary, but as a means to 
an end. In the case in issue, certain residuary funds were devised 
to the town to establish and maintain a public hospital. The funds 
proved inadequate. On the other hand, though there was no hos- 
pital in the town at the time of the deatb of the testator, a condi- 
tion which it was obviously his primary intent to remedy, after his 
death a public charitable corporation had established a small hos- 
pital. It was entirely proper, therefore, because the funds devised 
were inadequate to their purpose, and because, moreover, a duplica- 
tion of hospitals in a small town was undesirable, to invoke the doc- 
trine of cy pres in order to consolidate the funds devised with those 
of the existing hospital. This proceeding sought a bill of instruc- 
tions from the Supreme Judicial Court under a special statute au- 
thorizing the Town of Milton to use the property mentioned above 
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in such manner as might be directed by the Court. The Court, how- 
ever, finding itself unable on the record before it to direct such cy 
pres application of the funds as would approximate as nearly as 
possible the intent of the testator, referred the case to a single Jus- 
tice for an appropriate plan. 

Heustess v. Huntingdon College, 5 So. (2) 777 (Alabama) (1942). 
The doctrine of equitable approximation by which the precise terms 
of a charitable trust can be varied under certain circumstances is 
not dependent upon statute, but exists as an equitable principle. 
The statute is merely a statement of the principle, providing a spe- 
cific method of its application. 

Kentucky Children’s Home, Lyndon, v. Woods, 157 S.W. (2) 473, 
289 Ky. 20 (1941). A testator’s will devised a remainder (certain 
shares of stock), after a life estate in his sister, to the Kentucky 
Children’s Home Society. About four months before the death of 
the testator, the home maintained under this name was dissolved 
and its property transferred to a public corporation for the liquida- 
tion of its indebtedness, for the purpose of preparing it for ultimate 
State support. The State functions of the new corporation were 
transferred to the State Welfare Department before the execution 
of the will. Under these circumstances, the public corporation was 
no less a proper recipient of private donations than was the private 
corporation, in spite of the State support which it now received. 
Moreover, the rule that a legacy or devise made to a corporation 
which has ceased to exist before the testator’s death is inapplicable. 
On the contrary, the doctrine of cy pres may be invoked. This doc- 
trine exists in Kentucky, though not to the extent of supplying a 
charitable beneficiary or purpose in a case in which the testator has 
not expressed such objects. But in a case in which the object is at 
least ascertainable, if the particular mode prescribed by the testator 
for fulfilling that object is inadequate, illegal, inappropriate, or im- 
possible, the cy pres doctrine is operative. In the case in issue, the 
testator manifested a general charitable intent and the cy pres doc- 
trine operates so as to entitle the public corporation, successor to 
the Kentucky Children’s Home Society, to take the remainder in- 
terest, since there was no evidence to show that the testator was 
peculiarly interested in the continuity of the corporate existence of 
the charitable agency specifically designated in the will. 


DECREES AND DECISIONS 569 


Rohlff v. German Old People’s Home, 10 N.W. (2) 686 (Ne- 
braska) (1943). In the case in issue a bequest was made to an or- 
ganization to be used for the purposes of a home for the aged of 
German descent, on condition that a separate corporation should be 
organized before the testator’s death for the purpose of operating 
“the home and that the bequest should pass directly to this corpora- 
tion. Generally a bequest made in the form of a trust to a char- 
itable corporation organized for the same charitable purpose as that 
shown in the purported trust is not technically a trust but rather a 
gift to a charitable corporation to accomplish the purposes of the 
corporation, though it is equivalent to a bequest upon a charitable 
trust. If such a gift is made, it indicates not a general charitable 
intent, but a specific intent to adopt the given corporation as the 
exclusive means for the accomplishment of the purpose involved. 
The doctrine of cy pres, which is applicable in Nebraska to char- 
itable trusts as a branch of the general equitable powers of a court 
of equity independently of the prerogatives of the crown or sove- 
reign power, is not applicable to a case involving an exclusive pur- 
pose of the kind just mentioned. Under these circumstances if the 
bequest is insufficient of itself to accomplish its purpose, it will re- 
vert to the donor or his heirs. Here seventeen years had elapsed 
but the corporation formed for the purpose of carrying out the pro- 
visions of the bequest had taken no action towards the erection of 
the home and had abandoned all efforts to obtain additional funds. 
Unreasonable delay in the performance of a condition attached to a 
charitable grant may be considered a refusal of the gift, when no 
particular time limit has been established by the donor. What is an 
unreasonable delay will be determined by the court from all the cir- 
cumstances. The Attorney General was a proper party to the peti- 
tion, which stated a true cause of action. The heirs who brought 
the action were proper parties, as they are the beneficiaries of a 
resulting trust. Since, therefore, the gift was constructively re- 
fused, and since the cy pres doctrine is inapplicable, the gift was 
held to revert to the heirs. 

School District No. 70, Red Willow County, v. Wood, 13 N.W. (2) 
153 (Nebraska) (1943). The will disclosed that the testator’s domi- 
nant intent was to devise the residue of his estate to the education . 
of youth in a particular school district. This was apparent, though 
it provided for the erection of a school building under the direction 
of the advisory board of the school district. The bequest was gov- 
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erned by the same principles of law as a bequest upon a charitable 
trust; for the furtherance of education, though it be largely under 
public control and supported generally by taxation, is a charitable 
purpose. In the case in issue, the erection of a school building as 
directed by the will was impracticable, because a new and adequate 
building had already been constructed. But since the testator’s 
dominant intent was manifested with reasonable clearness, the di- 
rections with regard to details to be followed, since not imposed as 
limitations, should be regarded as directory, and the court of equity 
had jurisdiction under the doctrine of cy pres to change the mode 
of effectuating the charitable bequest within the general purpose of 
the testator. 


DECISIONS INVOLVING THE RIGHT OF ACTION FOR 
CHARITABLE BEQUESTS 


Nicholson v. Citizens & Southern Nat. Bank, 50 F. Suppl. (2) 
92 (D. C. Georgia) (1943). A will which provided for the creation 
of a charitable institution in Georgia involved a public trust. Hence 
the Attorney General properly represented the State of Georgia as 
beneficiary under a will in a proceeding to obtain the appointment 
of trustees to execute the provision of the will. 

Smith v. Board of Pensions of the Methodist Church, Inc., in 
Missouri, 54 F. Suppl. 224 (D. C. Missouri) (1944). A charitable 
trust will not be construed as forfeited unless such a construction 
is inescapable. A pensioner of a charitable trust administered by a 
Missouri corporation set up by the Methodist Episcopal Church, 
South, was held to have no fixed vested property interest in the 
trust fund which would justify him in objecting to an amendment 
of the corporation’s charter or entitle him to an audit of the ac- 
counts of the corporation when regular audits had been made by a 
recognized firm of auditors and there was no complaint regarding 
such audits. He had no ground for attack, either, on the allegation 
that many pensioners. were about to be added to the list of benefi- 
ciaries, where, so far as the record showed, just as many might be 
removed. 

Ferrari v. Italian Benevolent Institute & Hospital of New York, 
37 N.Y.S. (2) 314 (1942). A residuary legatee assigned his interest 
to plaintiff who brought suit to recover contributions made by the 
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decedent in his lifetime to the defendant charitable corporation for 
the erection of a hospital. The court held that the complaint was 
insufficient to support the action against the individual defendants 
as the directors of the corporation on the ground of their improper 
use of corporate funds or breach of trust, inasmuch as the plaintiff 
had not alleged that he was a member of the defendant corporation 
or a beneficiary of the trust, and that the acts of the individual de- 
fendants as officers or trustees had caused him damage. If the trus- 
tees of a charitable trust abuse the trust, misemploy charitable 
funds, or commit a breach of trust, the property of the trust does 
not revert to the heir or the legal representative of the donor, unless 
the latter has expressly provided that such shall be the case; the . 
proper procedure to obtain satisfaction is by bill of information pre- 
sented by the Attorney General or by some other person having a 
right to sue. 

Society of Cincinnati v. Exeter, 31 A. (2) 52 (N.H.) (1943). The 
trustee of a charitable trust owes duties due to no persons in par- 
ticular. They are enforcible, however, in the public interest and for 
the benefit of the community at the suit of a public officer. Thus, 
the Attorney General may act. 


First Camden Nat. Bank & Trust Co. v. Hiram Lodge No. 81, 
Free and Accepted Masons, Chestnut Hill, Philadelphia, Pa., 35 A. 
(2) 490, 134 N. J. Eq. 303 (1943). The executors of a testator’s 
will had no standing in the chancery court for the purpose of en- 
forcing charitable trusts created in it. They were equally incompe- 
tent in the matter of contesting the validity of a compromise agree- 
ment under which a part of the property bequeathed to charity was 
diverted to the.testator’s widow and niece in consideration for their 
withdrawal of caveats against the probate of the will. The compe- 
tent parties to enforce a charitable trust are the Attorney General, 
a co-trustee, and a person having a special interest in the enforce- 
ment of it; but not the settlor or his heirs, his personal representa- 
tive or his next of kin. 

Waterbury Trust Co. v. Porter, 35 A. (2) 837, 180 Conn. 494 
(1943). It was no part of a city’s function to represent public 
interests which would be benefited by the establishment of a school 
in the city with funds derived from a testamentary trust. 

Holmes v. Welch, 49 N.E. (2) 461, 314 Mass. 106 (1943). The 
testator devised the residuary estate to trustees for the lives of 
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certain persons, after whose death the trustees were to purchase land 
and erect and maintain a community house on it, authorizing them 
to hold the trust fund until it had accumulated sufficiently for the 
purpose of carrying out his intent. The decision as to whether the 
fund should be held for accumulation clearly lay within their dis- 
cretion and could not be overridden by the court unless it could be 
shown that they had acted arbitrarily, capriciously, or fraudulently. 
The specific intent of the testator was so clear as to make his plan 
dominant, excluding the application of the cy pres doctrine. The 
testator’s heirs had, therefore, an interest in any surplus left in the 
trust fund which was not represented by the Attorney General, and 
they were entitled to petition the probate court in their own right 
for its payment to them, and for the determination of the amount 
necessary to carry out the charitable provisions of the will. Thus 
their remedy did not lie, as contended, solely on the probate side 
of the court or in the mere right to object to the trustees’ accounts. 

In re Sautter’s Estate, 5 N.W. (2) 263 (Nebraska) (1942). For- 
eign charitable groups, incorporated and unincorporated, comprom- 
ised with heir-at-law, paying him $12,000 for a quitclaim deed, 
whereupon distribution was made according to the will; the charit- 
able groups thereby became vested with sufficient title to the real 
estate thus acquired to enable them to convey valid title to a bona 
fide purchaser. They were not exempt from the payment of the 
inheritance tax. 

Brinton v. Washington County Hospital, 5 N.W. (2) 905 (Iowa) 
(1942). A testator gave the net income of the remainder of his 
estate to his wife, who was his executrix, for life, or until she re- 
married. He provided that at her death or remarriage, the re- 
mainder should pass to a designated charitable corporation, which 
was to use the net income for a specified purpose. The wife pur- 
chased the corporation’s interest with her personal funds and for 
fourteen years acquiesced in the use of this money by the corpora- 
tion for general purposes. She was held to have “ waived”, by this 
protracted acquiescence, the right to compel the corporation to use 
the purchase price for the purpose specified in the will. 

Society of California Pioneers v. McElroy, 146 P. (2) 962 (Cali- 
fornia App.) (1944). The court may interpret the language of a 
will to determine whether the doctrine of cy pres may be invoked, 
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when a particular charitable purpose expressed in the will becomes 
impossible, impracticable, or illegal, substituting another purpose 
that will accomplish the dominant general charitable intent of the 
testator. Once, however, the testator’s estate had been distributed 
- and the decree had become final, it was the decree and not the will 
that was the proper object of interpretation, and residuary trustees 
claiming under a catch-all clause in the decree had no interest in a 
revision of the probate court’s application of the doctrine of cy pres 
in the interpretation of the will. Moreover, when property has be- 
come fully vested in the trustees for a valid charitable purpose, 
neither the creator of the trust nor his heirs or assigns have any 
standing in court in a proceeding to compel the proper execution of 
the trust, except as relators. 


THE AMENDMENT THAT FAILED 


The Republican National Platform of 1876 provided for an amendment to 
the Federal Constitution forbidding the application of any public funds or 
property for the benefit of any school or institution under sectarian control. 
Such an amendment had been recommended by President Grant in his annual 
message of 1875, which requirec further that the amendment should also pro- 
hibit the teaching of religious tenets in any public school. In accordance with 
this message, a resolution for such an amendment passed the House of Repre- 
sentatives on August 4, 1876. The terminology of the resolution was greatly. 
strengthened on its submission to the Senate, where, on August 14, 1876, it was 
defeated in a strictly partisan vote, all Republican Senators voting for and all 
Democratic Senators voting against it. The agitation for an amendment to 
the Federal Constitution then died down, but the discriminatory provisions 
which it contemplated were adopted by the States in their constitutions. 
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NORTHWEST REGIONAL MEETING 
OF THE CANON LAW SOCIETY OF AMERICA 


The third annual northwest regional meeting of The Canon Law Society of 
America was held in the Chancery Building, Spokane, September 5. The 
previous meetings were held in Portland and Seattle; next year’s meeting is 
scheduled for Helena, Montana. The paper at this year’s meeting dealt with 
procedure in marriage cases, and was read by Rev. John J. Coleman, J.C.D. 
Most Rev. Charles D. White, D.D., Bishop of Spokane, was present as honor- 
ary chairman. Very Rev. Thomas J. Tobin, 8.T.D., J.C.D., LL.D., Vicar Gen- 
eral of the Archdiocese of Portland, presided. 


Chronicle- 


GENERAL 


In connection with the observance of the Jewish New Year, Dr. Joseph 
Nathan, Commissioner of Italian Israelite communities, issued a message in 
behalf of his fellow Jews thanking the Supreme Pontiff, for his protection, 
and the priests and Sisters who, in accordance with the directives of the Holy 
Father, exposed themselves to peril in assisting them. 

PT pet fae ee 

Four hundred quintals of salted fish presented to the Holy Father by the 
Portuguese Government was distributed in Milan to repatriates on their way 
home. 

: ee ae he 

His Eminence, August Cardinal Hlond, Archbishop of Gniezno and Poznan 
and Primate of Poland, left Rome for his See on July 18, after an exile of 
six years, which he spent in France until February 3, 1944, when he was ar- 
rested by the Germans, after which he was held a prisoner at Bar-le-Duc 
until August. He was then transferred to the convent of the Congregation of 
Christian Charity, near Paderborn, Westphalia, where he was liberated on 
Easter Sunday, 1945, by troops of the American Ninth Army. Soon after- 
wards he went to live at the Vatican. 

<a Oe 


His Eminence, Adolph Cardinal Bertram, Archbishop of Breslau and dean 
of the Hierarchy in Germany, died at the age of 86 at Sauernich in the 
Czechoslovakian Sudetenland, where he had taken up his residence when 
forced to leave his See because of the siege of the city. 

Rk Rak) LS 


The Most Rev. Apostolic Delegate ordained at Notre Dame the ordina- 
tion class of Holy Cross College, Washington, D. C., twenty-three in num- 
ber, all of whom had devoted their free time to the Apostolic Delegation 
Unit of the Vatican Information Service for prisoners of war and internees. 

a oe 


The President’s announcement at seven o’clock in the evening of August 
14 that Japan had surrendered unconditionally was met with Catholic serv- 
ices of thanksgiving throughout the country. The Most Rey. Apostolic Dele- 
gate officiated at a Solemn Te Dewm service in St. Patrick’s Church, Wash- 
ington, D. C. The Sunday following, dedicated by the President in his 
proclamation as a day of religious thanksgiving, was marked also by special 
appropriate devotions in Catholic congregations. A Mass of Thanksgiving 
was celebrated in the American church of Santa Susanna, Rome; the sermon 
was preached by its rector, Rev. Wilfred Hurley, C.S.P. 


578 


CHRONICLE 579 


Most Rev. Francis J. Spellman, D.D., Archbishop of New York and Mili- 
tary Vicar, celebrated Mass on the Feast of the Assumption at the United 
States Naval Station, Pearl Harbor, at which servicemen assisted, joining 
their prayers of thanksgiving. 

a ee oe yet 

Solemn Pontifical Mass of Requiem was offered in St. Patrick’s Cathedral 
on August 1 by Most Rev. Francis J. Spellman, D.D., Archbishop of New 
York, for the men and women who lost their lives when an Army bomber 
crashed into the Empire State Building. The condolences of our Holy Father 
were extended through a message of the Most Rev. Apostolic Delegate, 
through which also was imparted the Apostolic Benediction. Eleven of the 
victims belonged to the staff of War Relief Services of the National Catholic 
Welfare Conference. 

x Ok Ok Ok Ok 

Most Rev. Paul Yu Pin, Vicar Apostolic of Nanking, has arrived in Chung- 

king by way of Rome where he was received in audience by our Holy Father. 
Pe oa ee 

The first Inter-American Catholic Action Week was opened in Santiago, 
Chile, on June 24, welcomed by the President of Chile, Dr. Juan Antonio Rios. 

ee eee ee es 

The Hierarchy of Poland held a meeting at Czestochowa under the presi- 
dency of Most Rev. Adam Sapieha, Archbishop of Cracow. 

Kanth THe byt eke 

Most Rev. Romuald Jalbrzykowski, 69-year-old Archbishop of Wilno, has 
been forcibly transferred from his Archdiocese to Warsaw, west of the Curzon 
Line. 

cok, ks ee Ce 

Rev. Leopold Braun, A.A., American priest who for more than ten years 
has served as chaplain for American Catholics in Moscow, fined 100 rubles 
on a charge of assault and battery originating in a verbal encounter with a 
Russian, a janitor at the French Embassy, had this decision annulled on 
appeal to the Moscow Municipal Court. 

ae aa eek ee 

The Fourth Slav Church Unity Day was observed in Holy Name Cathedral, 
Chicago, opening with a Solemn Pontifical Mass celebrated by Most Rev. 
Basil Takach, D.D., Bishop of the Diocese of Pittsburgh, Greek Rite. Most 
Rev. Samuel A. Stritch, D.D., Archbishop of Chicago, presided and delivered 
the sermon. 

eee eS 

On July 25, SS. Cyril and Methodius’ Seminary, Orchard Lake, Michigan, 
observed the 75th anniversary of its founding with a Solemn Pontifical Mass 
celebrated in the seminary chapel by Most Rev. Edward Mooney, D.D., 
Archbishop of Detroit. Most Rev. Stephen 8. Woznicki, D.D., Auxiliary 
Bishop of Detroit, preached the sermon. 

ee ne, ae, eee 

On August 12 a thirty-one-foot monument was blessed at the birthplace of 

Brother Andre, founder of the Shrine of St. Joseph’s Oratory, Montreal, 
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in commemoration of the centenary of his birth. On that occasion, a Solemn 
Pontifical Mass was celebrated by Most Rev. Joseph H. Prudhomme, Titular 
Bishop of Salde, of the Seminary of Foreign Missions at Pont-Viau. 

* * * * * 

Most Rev. Duane G. Hunt, D.D., Bishop of Salt Lake City, celebrated the 
25th anniversary of his ordination with a Solemn Pontifical Mass of Thanks- 
giving, in the Cathedral of his See. Most Rev. John J. Mitty, D.D., Arch- 
bishop of San Francisco, preached the sermon. 

20 cesar 

The National Catholic Theater Conference, at its convention in Chicago, 
reported that its membership had doubled in the past two years, and that its 
first negro branch, the Blessed Martin Players, had been formed at Richmond. 
Rev. James J. Donahue, of Loras College, Dubuque, was elected president. 

* * * x * 


Since the outbreak of the war, 92 priests of the Diocese of Piock, Poland, 
were put to death by the Germans, including the Archbishop, Most Rev. 
Juljan Nowowiejski, and his Auxiliary, Most Rev. Leon Wetmanski. 

Gere ES tsk SA 


The following prelates have resigned their Sees: at the age of 55, Most Rev. 
Timothy George Raymundos, O.F.M.Cap., from the See of Santorin, Greece, 
to which he was appointed in 1932, to the Titular See of Chariopolis; at the 
age of 77, Most Rev. Anselmo Pecci, Archbishop of Acerenza for 38 years, 
now Titular Archbishop of Soteropolis; Most Rev. Louis Delmotte, D.D., 
Bishop of Tournai, Belgium, to the Titular See of Abila di Lisania. 

ee ae oe et 

Most Rev. Daniel F. Desmond, D.D., Bishop of Alexandria, La., died on 

September 10, at the age of 61. 
ot Pa ee 

Rt. Rev. Msgr. John A. Ryan, D.D., died at St. Paul on September 16, at 

the age of 76. 
ae ae 
Rt. Rev. Msgr. John I. Barrett, Officialis of the Archdiocesan Tribunal of 
the Archdiocese of Baltimore-Washington, died on June 10. 
elk dea al ve 
Rev. Anscar Parsons, O.F.M.Cap., J.C.D., died on June 17 at the age of 34. 
Pe Oy 

Thomas F. Woodlock, Catholic author, editor and radio speaker, died in 

New York on August 25 at the age of 79. 
eee er a 

The following prelates have died: on May 16, at the age of 89, in the 65th 
year of his priesthood, Most Rev. Nicolao Milone, Bishop of Alessandria 
since 1921; Most Rev. Ettore Castelli, who two years ago was named Auxil- 
iary to the Cardinal Archbishop of Milan; on April 8, Most Rev. August Her- 
man, Titular Bishop of Bubasti and Vicar Apostolic of the Lower Volta, 
Ivory Coast, for the past 22 years; Most Rev. Alberto Jose Goncalves, Bishop 
of Ribeirao Preto, Brazil; Most Rey. Dionisio Tibiletti, Bishop of San Luis, 
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; 


Argentina; Most Rev. Luis Montenegro y Flores, Bishop of Vera Paz, Guate- 
mala; Most Rev. Antonio Melomo, Archbishop of Conza, at the age of 66; 
Most Rev. Francesco Irazola, O.F.M., Titular Bishop of Flaviade, at the age 
of 76; Most Rey. Francisco Campos y Angeles, Titular Bishop of Doara and 
oldest member of the Mexican Episcopate, at the age of 85; on July 28, Most 
Rev. Pedro Vera y Zuria, Archbishop of Puebla, Mexico, at the age of 71. 
SR nok. Oke. oe 
Most Rey. Gregorio Diamare, O.8.B., Titular Bishop of Costanze di Arabia 
and Abbot of Monte Cassino, died at Sant Elia on the Rapido River. 
OR i A te Sk 
100 years ago, Most Rev. Francis N. Blanchet, D.D., was consecrated in 
Montreal to serve as Vicar Apostolic of Oregon. Most Rev. J. C. Price, 
D.D., was consecrated at the same time to serve as Coadjutor of Montreal. 
ak ak ak eae op 
75 years ago the Vatican Council issued its solemn definition of Papal 
Infallibility. 
Oe i tae oes 
75 years ago the French troops were withdrawn from Rome upon the guar- 
antee of the Italian Government to protect the Pope and preserve order in 
the French dominions. 
ee oe eek ga 
75 years ago Most Rev. Jean M. Odin, Archbishop of New Orleans, died. 
ESN. Pee tee cs 
40 years ago, Most Rey. P. L. Chapelle, D.D., Archbishop of New Orleans, 
died while ministering to the victims of a yellow fever epidemic. 
eee) ree 
25 years ago the cornerstone was laid for the National Shrine of the Im- 
maculate Conception. 
oo ee oe 
25 years ago, Most Rev. John Mark Gannon, D.D., Bishop of Erie, already 
Auxiliary Bishop there, was appointed to that See. 
x +P xe oe 
25 years ago Most Rev. John J. Hennessy, Bishop of Wichita for 32 years, 
died at the age of 73. 


DIGNITIES 


Most Rev. Gustavo Testa, Titular Archbishop of Amasea, has been named 
chairman of the Vatican Relief Commission for Prisoners and Repatriates. 
ee Ok ee 
The Most Rey. Apostolic Delegate will preside at the solemn installation 
of Most Rev. James H. Ryan, D.D., Archbishop-elect of Omaha, and the 
canonical establishment of the See of Omaha as an Archdiocese on October 10. 
xP ok ke 


The consecration of Most Rev. William R. Arnold, D.D., recently nominated 
Titular Bishop of Phocaea and Military Delegate of the Armed Forces, will 
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take place in St. Patrick’s Cathedral, New York, on October 11. The conse- 
crating prelate will be Most Rev. Francis J. Spellman, D.D:, Archbishop of 
New York and Military Vicar. The co-consecrators will be Most Rev. John 
F. Noll, D.D., Bishop of Fort Wayne, and Most Rev. John F. O’Hara, D.D., 
Bishop of Buffalo. The sermon will be preached by Most Rev. Michael J. 
Ready, D.D., Bishop of Columbus. 
Pa, Pk ee ee 
Most Rev. William A. Scully, D.D., formerly Secretary for Education for the 
Archdiocese of New York, has been named Titular Bishop of Pharsalus and 
Coadjutor Bishop of the Diocese of Albany. 
‘ght Ge), oe 
Most Rev. John P. Treacy, D.D., formerly Director of the Society for the 
Propagation of the Faith for the Diocese of Cleveland, has been named Titu- 
lar Bishop of Metelis and Coadjutor Bishop of the Diocese of La Crosse. 
: eR ge x tire iets 
Most Rev. Apollinaris Baumgartner, O.F.M.Cap., Vicar of the Immacu- 
late Conception Monastery, Yonkers, N. Y., has been named Titular Bishop 
of Joppe and Vicar Apostolic of Guam, succeeding Most Rev. Leon Angel 
Olano y Urteaga, O.F.M.Cap., who has resigned. He was consecrated in St. 
Patrick’s Cathedral, New York City, on September 18. 
eee ee eek 
Msgr. Adolph A. Noser, S.V.D., former rector of the headquarters of the 
Society of the Divine Word, Techny, Illinois, has been invested as Prefect 
Apostolic of Accra, Gold Coast, West Africa. i 
ee eee OS 
On July 14, Most Rev. Valentine Schaaf, O.F.M., formerly Dean of the 
School of Canon Law, The Catholic University of America, and a member of 
the General Definitorium of the Order, has been named Minister General of 
the Order of Friars Minor in a decree issued by the Sacred Congrgation of 
the Affairs of Religious. 
& Fiat G.& Tested cs 
Most Rev. Joseph Gawlina, Bishop of the Polish Armed Forces, has been 
appointed Ordinary for the Poles in Germany and Austria. He has been 
named a Commander of the Order of the British Empire. 
eae Se woe 
The following prelates have been appointed: Most Rev. Octavio Antonio 
Beras, Coadjutor to Most Rev. Ricardo Pettini, Archbishop of Ciudal Tru- 
jillo, who has also received as Auxiliary, Most Rev. Felipe Gallego, S.J.; Most 
Rev. Javier Rey, T.O.R., Titular Bishop of Phacusa and Prelate nullius of 
Guajra-Mirim, Brazil, of which he was Administrator; Most Rev. Edouard 
Michaud, Vicar Apostolic of Uganda; Most Rev. Ernesto Di Paula, formerly 
Bishop of Jacerezhino in Brazil, now Bishop of the new Diocese of Piracicaba; 
Most Rev. Leonardo Jose Rodriguez, formerly Auxiliary Bishop of Lima, 
Peru, now Bishop of Huancayo; Most Rev. Carlo Alberti Arce Masias, Bishop 
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of Tacna; Most Rev. Alberto Dettman Yaragon,,O.P., Bishop of the new 
Diocese of Huancavelica, Peru; Most Rev. Etienne Carton de Wiart, for- 
merly Auxiliary Bishop of Malines, now Bishop of Tournai, Belgium; Most 
Rev. Ezio Barbieri, Rector of the Archiepiscopal Seminary: of Pisa, Titular 
Bishop of Eurea di Epiro and Auxiliary to Most Rey. Gabriele Vettori, Arch- 
bishop of Pisa; Most Rev. Giulio Bianconi of Rome, Bishop of Tarquinia and 
Civitavecchia; Most Rev. Lucio Crescenzo, formerly Titular Bishop of Far- 
salo, and Apostolic Administrator of the See of Fabriano since January, now 
Bishop of Fabriano; Most Rev. Jose Ignacio Marquez, formerly Coadjutor of 
Puebla, Mexico, now Bishop of that See; Most Rev. James Louis Chang, 
Titular Bishop of Barcuso and Vicar Apostolic of Chantabun; Rev. Louis 
Edward Garcia, of the Pontifical Missionary Seminary at Yaramul, Colombia, 
Apostolic Prefect of the newly erected Prefecture of Labateca; Most Rev. 
Henry Routhier, O.MI., Titular Bishop of Naisso and Vicar with right of 
succession to Most Rev. Ubaldo Langlois, O.M.I., Vicar Apostolic of Grouard, 
Canada; Most Rev. Anthony Jordan, O.M.I., Titular Bishop of Vada and 
Vicar Apostolic of Prince Rupert. 
See RS ek Pk 


Most Rev. John Roderick MacDonald, D.D., formerly Bishop of Peter- 
borough, Ontario, has been named Titular Bishop of Ancusa and Coadjutor 
with the right of succession to Most Rev. James Morrison, Archbishop of 
Antigonish. He is succeeded by Most Rev. Gerald Berry, D.D., former Direc- 
tor of the English-Catholic works of charity in Montreal. Most Rev. Thomas 
John Flynn, D.D., has been named Titular Bishop of Silio, and Coadjutor to 
Most Rev. Patrick Roche, D.D., Archbishop of St. Johns, Newfoundland. 

eke a a he 

Most Rev. Marie-Antoine Roy, D.D., first Bishop of the newly created Dio- 
cese of Edmundston, was consecrated in the Cathedral of the Immaculate 
Conception there. He has six brothers priests and three sisters, nuns. 

eee hea Set, Gee | 

Most Rey. Louis Le Hunsec, Titular Bishop of Europus and Superior Gen- 
eral of the Congregation of the Holy Ghost, has been made Titular Arch- 
bishop of Marcianopolis. 

et tay pret MS 

Most Rev. Jean Gay, C.S.Sp., D.D., former Coadjutor, has become Bishop 
of Guadeloupe in the West Indies, succeeding Most Rev. Pierre Genoud, 
C.S.Sp., D.D., who has been made Titular Bishop of Apollonia. 

ak ae ker Oe 


Most Rev. Joseph Formby Halsall, aged 43, Vice Rector of the Pontifical 
Beda College for English students in Rome, has been appointed Titular Bishop 
of Zabi and Auxiliary Bishop of Birmingham. 

ene oe met 

Most Rev. Cesare Antonio Mosquerra, Bishop of Ibarra, has been named 

National President of the Mission Union of the Clergy in Ecuador. 
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Very Rev. Pierre Boisard has been elected Superior General of the Society 
of St. Sulpice at a meeting of the General Chapter held at the Issy Seminary, 
near Paris. He succeeds the late Cardinal Verdier, who died May 9, 1940. 


a a OSE a 


Very Rev. Joseph M. Marling, C.PPS., has been elected to a second suc- 
cessive six-year term as Provincial of the Congregation of the Precious Blood. 


* * * * * 


The following have been named Domestic Prelates: Rt. Rev. Joseph F. 
McGeough, of the Archdiocese of New York; Rt. Rev. George D. Mulcahy, 
Chancellor of the Diocese of Harrisburg; Rt. Rev. John A. Butler, of the 
Archdiocese of Boston; Rt. Rev. Alexius F. Maurath, of the Diocese of Nash- 
ville; and Rt. Revs. Bernard Doyle, Victor J. Plecity, Daniel C. Riordan, 
Michael J. Scanlan, Daniel V. Lenehen, Hugh F. Blunt, James F. Kelly, James 
H. Phalan, Patrick J. Waters, George W. Leahy, Edmond D. Daly, Thomas 
R. Reynolds, William Finigan, and John J. O’Donnell, of the Diocese of La 
Crosse. 

* * * * x 

Cardinal MacRory, Archbishop of Armagh and Primate of All Ireland, 
celebrated a Solemn Votive Mass of the Holy Ghost, at the installation of 
the new President of Hire, Sean T. O’Kelly. 

. * * * * * 

Rev. Paul J. Glenn, D.D., has been named Rector of the Diocesan College 

and Seminary of St. Charles Borromeo, Columbus. 


* * * * * 


Very Rev. William J. Healy, SJ., has been appointed President of Holy 


Cross College. 
ei AT he ee 


Very Rev. Jerome Jacobs, 8.DS., has been elected superior and rector of 
the Divine Savior Seminary, Lanham, Maryland. 
pe yk ame ne 
Rev. William F. Masterson, 8.J., Director of the Jesuit Philippine Bureau, 
has been named Philippine representative for War Relief Services of the Na- 
tional Catholic Welfare Conference. 
ee. ult tek ead 
Rey. John J . Birch, for twenty years Director of the Catholic Youth Project 
in the Archdiocese of Los Angeles, has been named Priest-Director of the 
Bishops’, Committee for Spanish-speaking People. 
ee a Ok 


To honor his silver jubilee as editor of “L’Osservatore Romano,” Count 
Giuseppe della Torre has been honored with the Grand Cross of St. Sylvester 
the presentation made by Most Rev. Giovanni Battista Montini, Papal Under 
secretary of State. 

ee ae 


Winthrop W. Aldrich, President of the National War Fund, was honored 
at the request of Most Rev. Francis J. Spellman, D.D., Archbishop of New 
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York, with the dignity of Knight Commander of the Order of Pius IX, with 
Star. 
ee et gee hoes 


On June 17, President Harry S. Truman accepted through Senator Dennis 
Chavez, of New Mexico, the honorary degree of Doctor of Laws from George- 
town University. The same degree was conferred on the same day on Lieut. 
Comdr. Joseph T. O’Callahan, 8.J., who delivered the commencement address; 
Vice Admiral Ross T. McIntire, Surgeon General of the Navy; John E. Las- 
key; and James E. Colliflower. 

seek, Re ak 

On August 25, the honorary degree of Doctor of Laws was conferred on Gen. 
Douglas MacArthur, Supreme Commander in the Pacific, by the University 
of Santo Tomas, Manila. 

CPE ee Pe 

On June 3, the degree of Doctor of Laws was conferred by Duquesne Uni- 
versity on Leo T. Crowley, Chief of the Foreign Economic Administration; 
on Philip Murray, International President of the Congress of Industrial Or- 
ganizations; and on Rev. James M. Hyland, C.S.Sp. 

ET EP oe 

On August 25, the degree of Doctor of Laws was conferred on Postmaster 

General Robert E. Hannegan by St. Francis College, Loretto, Pa. 
‘ ee ae ae 

The University of Montreal conferred the degree of Doctor of Laws at a 
special convocation held during the annual meeting of the Canadian Bar As- 
sociation on Rt. Rey. Msgr. Olivier Maurault, Rector of the University; David 
A. Simmons, President of the American Bar Association; Lord Goddard, mem- 
ber of the Judicial Committee of the Privy Council; Jacques Charpentier, 
of the Paris Bar; F. Philippe Braise, retiring President of the Canadian Bar 
Association; and Antonio Talbot, Minister of Roads in the Quebec Cabinet. 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 
. AcapEeMic YAR 1944-1945 
Concilium: 
Ernst Levy, J.U.D., Professor of Roman Law, University of Washington, 


- Seattle, Magister. 


Brendan F. Brown, D.Phil. Oxon., LL.M., J.U.D., In Charge School of Law, 
The Catholic University of America, Scriba. 

Very Rev. Robert J. White, A.B., LL.B., 8.T.B., J.C.D., Dean, School of Law, 
The Catholic University of America, ex officio. 

Rt. Rev. Francesco G. Lardone, 8.T.D., J.U.D., Professor of Roman Law, 
The Catholic University of America, ex officio. 

Vladimir Gsovski, Ph.D., Chief, Foreign Law Division, Law Library of Con- 
gress. 
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Stephan Kuttner, J.U.D., Professor of the History of Canon Law, The Catho- 
lic University of America. 


Monthly Conferences: 


October 4, 1944: Ernst Levy, “Late Roman and Early Visigothic Features in 
the Law of Property.” 

November 9, 1944: Adolf Berger, J.U.D., Assoc. Professor, Ecole Libre des 
Hautes Etudes, New York, “Justinian’s Prohibition of Commentaries on 
the Digest.” 

December 15, 1944: Richard A. Kahn, Division of Fisheries, U. S. Department 
of the Interior, “The Roman Law of Fisheries.” 

January 18, 1945: Hans Julius Wolff, J.U.D., Legal Research Building, Uni- 
versity of Michigan, Ann Arbor, “The Background of the Postclassical 
Legislation on Illegitimacy ” (read, in the absence of the author, by Rev. 
Dr. Thomas O. Martin). 

February 19, 1945: Charles P. Sherman, D.C.L., LL.D., Professor of Law, 
Boston University, “A Comparison of the Roman and Quebec Law of 
Persons, Property, Obligations, and Successions” (read, in the absence of 
the author, by Dr. Brendan F. Brown). 

March 16, 1945: Roscoe J. Dorsey, LL.M., D.C.L., Professor of Law, Wash- 
ington College of Law, “ The Development of, and Restrictions on, Roman 
Testamentary Power.” 


April 9, 1945: Robert Neuner, J.U.D., Federal Communications Commission, 
“The Democratic Spirit of the Roman Law and the Common Law.” 


May 3, 1945: Gordon Ireland, J.S.D., Visiting Professor of Law, The Catholic 
University of America, “Roman and Comparative Law in the Americas 
after the War.”—Major Joseph Dainow, B.C.L., SJ.D., Professor of Law 
(on leave), Louisiana State University, “ Significance of Comparative Law.” 


Concilium elected for the Academic Year 1945-1946: 


Rev. Jerome D. Hannan, LL.B., S.T.D., J.C.D., Assoc. Professor of Canon 
Law, The Catholic University of America, Magister. 


Brendan F. Brown, Scriba. 

Very Rev. Robert J. White, ex officio. 
Rt. Rev. Francesco G. Lardone, ex officio. 
Ernst Levy. 

Stephan Kuttner. 
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Abaelard, I, 9, 11 
Ablution, with water only, II, 400; 
V, 147 
Absolution, general, of soldiers, I, 155; 
IV, 477; V, 148-150 
Abstinence, 
decree of Bishop of Pueblo, V, 292 
extraordinary faculties of Austral- 
ian hierarchy, ITI, 158 
extraordinary faculties of U. S. 
hierarchy, II, 180, 181, 388 
Maronites, law of, III, 145-149 
Acquired rights and retroactivity, IV, 
491-521 
Acta Apostolicae Sedis, reprinted by 
N.C.W.C., III, 619 
Administration, temporal, and stable 
capital, II, 120-133 
Adventure, joint, I, 349, 350 
ity, matrimonial impediment, I, 
153; II, 55, 56; III, 663 
Age, matrimonial impediment, Ls 
475-480; V, 438-441 
Albert the Great, St., patron of sci- 
ence, II, 391 
Alexandrian Rite, novices in Capu- 
chin novitiate, I, 346 
Alger of Liége, I, 6, 7 
Alienation of ecclesiastical property, 
I, 97-107 
Alimony, foreign decree, II, 430 
Altar, Privileged, 1942 indult, IT, 307, 
398, 399 
Ante-nuptial contracts, 
as to faith of Catholic parties, I, 
366, 367 
as to marital domicile, II, 431 
N. Y. ruling on, III, 158, 159 
Antimensium, faculties to chaplains 
for use, III, 158, 332 
Apostolic Benediction given by Cardi- 
nals, V, 148 
Apostolic Delegate, 
faculties permitting canonical pro- 
cedure “super rato”, ITI, 54, 503; 
IV, 623-626; V, 2-4 
faculties for court of third instance, 
TI, 154 
Apparatus, Laurentius, II, 5 
Archives, of ancient decisions, II, 62 


Aristotle, his view of justice, II, 420 
Army of Christ, I, 256-258 
Attempt, at delict, IV, 583, 584 
Austria, 
history of holograph testament in, 
UII, 29-31 
theory of Viennese school on legiti- 
macy, III, 98-107 


Baltimore, decrees of the Councils 
oud with the Code, II, 62- 
Baptism, 
basis of Church membership, IV, 
75, 76, 383 
conditional, IV, 610-616 
determination of rite in non-solemn, 
V, 359-388 
in hospitals, III, 587-594 
sponsor’s non-Catholic proxy, V, 
276-280 
statistics on belief of religious bod- 
ies in the U.S., V, 285-288 
use of saliva in conferring, IV, 629, 
630 
Beatification, 
Pope Innocent XI, IV, 171 
Ven. Innocent a Bertio, IV, 322 
Blessed Margaret of Hungary, IV, 
478 
Ven. Maria Teresia a Jesu, IV, 321 
Blessed Philippine Duchesne, IV, 
321 
Ven. Vincentia Maria Lopez y Vi- 
cufia, III, 322 
Benefice, 
Apostolic reservation, I, 265, 266; 
IV, 166-168, 630-632 
exemption from reservation, II, 
382-387 
form petitioaing bestowal of re- 
served, II, 400 
Bequests, 
for Masses, I, 34, 243-254; II, 375- 
379; III, 416-440; Ve 151, 273-276 
to pious causes, IV, 522-547 : V, 563- 
573 
sanity of one making, III, 151, 152; 
IV, 545, 546 
Bernold of Constance, I, 5 
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Beste, U., Introductio in Codicem, 
book review, V, 309 
Bible, reading in public schools, I, 23 
Bigamy, doubtful, ITI, 258-269 
Bination, II, 145-154, 263-284; V, 151, 
216-234, 273-276, 485-513 
Bingo, bill to legalize, 
in Kentucky, IV, 331 
in Ohio, IV, 332 
Bishop, 
inventory of, form, III, 616, 617 
nomination of in U. S., IV, 422-425 
obligation as to pastor’s salary, III, 
140-143 
proper for ordination, III, 326-330; 
V, 448-450 
relation to property of subordinate 
bodies, I, 317-328 
Blais, Hervé, review of his book, “ Les 
Tendances Eugénistes au Can- 
ada”, III, 342, 343 
Blessed Sacrament, custody of, IV, 
170, 171, 318-320 
Blessed Virgin, Feast of Immaculate 
Heart, V, 555 
Blessings by schismatics, III, 279-284 
eee test, pre-natal, in Kansas, IV, 
174 


Bodies of the dead, 
liability for funeral expenses, III, 
628 
right of burial, III, 628 
tort liability as to, III, 627, 628 
transfer, III, 629, 630 
Books, prohibition of, I, 268, 269; IT, 
62; IV, 162, 163; V, 145 
Books of devotion, censure of, II, 307, 
394, 395; V, 145 
Bonizo of Sutri, I, 6 
Bouscaren, T. Lincoln, 8.J., review of 
Volume II, The Canon Law Di- 
gest, IV, 336 
Breviary, use of new 
Psalms, V, 552-554 
“Bulla Cruciatae,’ decree of Bishop 
of Pueblo, V, 292 
Buonaiuti, Ernest, condemnation of 
book, V, 145 


version of 


Canon Law, 
development, IV, 63-69 
general norms of, IV, 381-404 
origin of, IV, 54-63 
philosophy of, IV, 70-100 
sacredness of, I, 51, 52 
value of, I, 50-65 

Se ty daily distributions to, III, 
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Capitular dignities, reservation, I, 


Cardinals, ; 
general norms governing, IV, 416 
417 
nominations in their churches, LV, 
630-632 
Catechists, Sisters as, III, 306-310 
Cathedraticum, I, 340 _ 
Catholic Action, canonical theory, I, 
225-233 
Catholicity, test under Canon 1099, 
III, 595-602; IV, 124-129 
Cemetery, 
disinterment, I, 173; III, 629, 630 
exemption from tax, I, 348, 349; 
III, 644, 645 
management, III, 630, 631 
national, V, 561, 562 
New York corporation law, V, 562 
regulations, III, 632 
title of lot owners, ITI, 631, 632 
tort liability of, III, 633 
upkeep, III, 632, 633 
Censure of books, care prescribed, I, 
270; II, 307, 394, 395; IV, 162, 163 
Censures, general norms, IV, 593-604 
Certainty, moral, in judicial proc- 
esses, ITI, 500, 501 
Chancellor, as delegate of bishop, III, 
567-586; IV, 158-160 
Charitable institutions, 
negotiation with labor union, I, 173; 
III, 659 
responsibility to local Ordinary, I, 
324-328 
subject to WLB, III, 659 
subsidy to, III, 660, 661 
tax exemption, IJ, 67-79, 85, 312, 
313; III, 641-652 
tort liability, I, 133, 1384, 158-163; 
II, 431; IV, 632-641 
Charlier, L., retraction, III, 502 
Chenu, M.D., retraction, III, 502 
Child care, state aid, III, 508 
Child, parents’ right over, II, 415; 
III, 633, 664 
Chinese Exclusion Act, bill to repeal, 
Christmas, midnight masses antici- 
pated, III, 332 
Christian Science, treatment, in social 
program, IV, 333 
Church, Constitution of, IV, 71-73, 
81-87 


Church and State, I, 2049, 125-133, 
163-168, 172-174, 273, 274, 347, 
348 ; II, 363-371; IV, 71-73; V, 73- 
93, 235-264, 297-304, 463, 464 
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Clergy, junior, examinations, V, 143, 
144, 280-284 
Clerical State, I, 134-138; IV, 73-75, 
176; 408-413 
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Code, The, of Canon Law, 
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181, 354-363, 539-550 
vocabulary of, III, 270-279 
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152, 153 
Colombia, concordat with, II, 307, 308 
Common law marriage, TI, 248-262 ; 
III, 340 
Communication with non-Catholics, 
V, 293 
Communist Party, dissolution in 
Costa Rica, III, 619 
Communists, exclusion from Govern- 
ment positions, IV, 334 
Commutation of bequests, TV, 441; 
442, 532-534; V, 563-570 
Competence, 
arising a interrelation of issues, 
IV, 473-4 
of the 8. a de Sacramentis, I, 76, 
Concentration camps, faculties to 
priests in, I, 270, 271 
Jee German, status of, V, 555- 
55 
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administered by priest, II, 374, 375 
infant, discontinued, III, 332 
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canon and ‘secular, II, 67-79, 402; 
III, 621, 622; V, 73-93 
as to marriage, II, 430 
Consanguinity, matrimonial impedi- 
ment, I, 153; II, 55, 56 
Conscience, freedom of, Church’s de- 
fense of, IV, 93, 94 
Conscientious objectors, III, 633, 666; 
IV, 175, 176, 329, 332, 333 
Conscription, peacetime, V, 298-299, 
462, 463, 561 
Consecrations by schismatics, III, 
279-284 
Consent, matrimonial 
defects in, V, 532-551 
fear affecting, V, 514-532 
general notions of, IV, 262-267 
perseverance of, jee 165, 166 
Consortium damages, 1s 367, 368 
Contraceptives, law against, II, 313; 
Til, 334, 508; IV, 173, 333 
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ea breach of condition, II, 407, 
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Converts, reception of, III, 153; IV, 
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Cooperation in crime, IV, 582, 583 
Corporal inspection in marriage cases, 
II, 395-397; V, 14-17 
Corporation, 
the Church as, I, 21, 56, 125-133, 
163-168: II, 403-407; ITI, 620-624: 
IV, 407-409, 436-440, 445-448 
historical and philosophical concept, 
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ecumenical, IV, 415 
general norms governing, IV, 422 
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139-143, 152 
Crimes, ecclesiastical punishment of, 
IV, 88-90, 572-609; V, 134-139 
Custom, general norms governing, IV, 
396 
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367, 368 
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services for the, II, 397, 398 
tort liability as to, III, 627, 628 
transfer, III, 629, 630 
Decisions, ancient archives of, II, 62 
Decreta of Gratian, I, 15-19; Ill, 179; 
IV, 64, 65 
Dedication of sacred places, V, 181- 
215, 323-358 
Delicts, ecclesiastical punishment of, 
IV, 88-90, 572-609; V, 134-139 
Deprivation of parochial office, I, 
199-209 
Digesta, influence on Gratian, I, 12-15 
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Curia of, general norms of, IV, 425, 
426 
information needed for establish- 
ment of, III, 618 
Dispensation by chancellor, III, 567- 
586; IV, 158-160 
Distribution of revenue inter prae- 
sentes, IV, 163-166 
Divorce, 
arguments against, V, 537-541 
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cess, IV, 160, 161 

grounds in state laws, V, 557, 558 

in foreign state, I, 369, 370; II, 429; 
III, 159, 656-659 ; V, 463 

legislation, Catholic cooperation in, 
IIT, 305, 306 

Oriental Church, in, V, 476-484 

South Carolina bill, V, 303 

statistics, V, 305-308 
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general notion of, IV, 406 
Doheny, W. J., review of his book, 
“Practical Problems in Church 
Finance,” II, 86, 87 
Draft, military, exemptions, III, 339; 
IV, 329, 334, 479 
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III, 508, 661; IV, 331, 335, 479, 
649; V, 299, 464 

Egyptian origin of a Roman law, I, 
193-198 

Error, affecting matrimonial consent, 
V, 544, 545, 551 

EKugenic laws, I, 28, 352, 353; II, 312, 
425, 426; III, 664 

Examinations, junior clergy, V, 143, 
144, 280-284 

OA ees II, 292-304; III, 326- 
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Excepted cases of Canon 1990, IV, 1- 
53, 625-628; V, 440-448 
Excommunication, general notions of, 
IV, 596-599 
Exemption, 
admissions to charitable affairs, IT, 
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IIT, 640-656 
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II, 410; IIT, 159 

of ecclesiastical property from sup- 
pervision of Ordinary, I, 324-328 

of ecclesiastical property as_ to 
taxes, III, 340, 640-656 

of pious bequests, II, 67-79, 312, 
313; IV, 523-534 

of schools, IIT, 341 
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Fast and abstinence, 
extraordinary faculties of Austral- 
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extraordinary faculties of U. S. 
hierarchy, II, 180, 181, 388 
Maronites, law of, II, 145-149 
Fear, as obstacle to marriage, IV, 
372-380; V, 514-532 
Fees, I, 335- 343 
Ferrero, G., theory on legitimacy, 
Ii, 81-84 
Finance, church, I, 97-107; II, 120- 
133 
Foundations, Mass, not trusts, IV, 
,284-317 
France, history of holograph testa- 
ment in, III, 5-22 
Fraud in marriage, I, 29 
Free state, investigation, I, 346 
Funeral, 
liability for funeral expenses, III, 
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Gillman, F., theory on Laurentius- 
Apparatus, IT, 5-31 

Gonella, G., “A World to Recon- 

struct,” book review, V, 156, 157 

Gratian, I, 1-19 

Greek-Ruthenians, decree for care of, 
I, 266, 267 

Gregory the Great, and the dedica- 
tion of sacred places, V, 181-215, 
323-358 

Gregory VII, Pope, I, 5, 6 

Guardian of mentally incompetent in 
judicial processes, III, 503 


Heretics, obligations under canon law, 
III, 480-492 
History, American research in medi- 
eval, II, 214-247 
Holidays, legal in Illinois, IT, 84 
Holmes, Justice, philosophy of, III, 
664; IV, 655 
Holy Eucharist, 
ee for care of, I, 268; II, 158- 
fast, faculties concerning, II, 181, 
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ious, I, 332-335; III, 117-128 
ae communication with, II, 182- 
83 
Holy Week, monastic devotions in, 
II, 186, 187 
Homicide, official, I, 156, 193-198 
Hospital, 
baptism in, ITI, 587-594 
Federal aid to, IV, 479 
records of as evidence, II, 432 


Ignorance of Law, IV, 395 
Impotence, as obstacle to marriage, 
IV, 352-358 
Imputability, delictual, 
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of diocesan priests, II, 292-302; III, 
326-330 
of secularized religious, ITI, 155 
Income tax, exemption of stipends, 
II, 409, 410; III, 129-137, 441-456 
Indianapolis synodal officers, I, 157 
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Indulgences, 
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tas tua,” V, 150 
attached to “ Hail Mary” 
tal form, V, 289 
attached to kissing crucifix, III, 331 
attached to month’s devovions, I, 
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raid, III, 501, 502 
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on charitable property, II, 67-69 
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as obstacle to marriage, IV, 358-372 
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II, 395-397; V, 14-17 
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Instructio, 
nature, I> 292-298 
juridic value, I, 289-316 
Instruction, amount to be given con- 
verts, III, 153 
Interdict, general notions of, IV, 599- 
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Interest on legacy, I, 350 
Interfaith Cooperation, V, 293 
Interpretation, 
general rules of, IV, 392-395 
prerogative of Ss. Congregations, I, 
293-316 
prerogative of Pontifical Commis- 
sion for the authentic interpreta- 
tion of the Code, I, 305-310 
Roman and Anglo-Saxon, I, 360 
PMG age bishop’s, form of, TH, 616, 
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364; II, 312, 313; III, 182-230, 
333, 334, 340, 503-505, 633, 636- 
640, 667; IV, 175, 332, 333, 645, 
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Judicial acta, transmittal oof II, 390 
Jurisdiction, Sacrament of Penance, 
nature, I, 115-122 
necessity, I, 109-115 
reservation, I, 122-124 
Jury service, by Jehovah’s Witnesses, 
III, 340 
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338, 339 
Juvenile delinquency, bill correcting, 
IV, 330 


Juvenile research, in Illinois, II, 84 
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state of, 134-138 
Latin America Legal Guides of the 
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Laurentius Apparatus, II, 5-31 
Law, 
as a social technique, II, 421 
changing common law, I, 422 
function in democracy, ie 421 
metaphysics ef II, 422 
nature of, IV, 3 88-390 
philosophy of, II, 418, 419, 423; III, 
64-116, 664, 665; IV, 70-100, 450- 
463 
popularization of, II, 422 
retroactivity of, IV, 491-521 
Law, canon, 
binding heretics, III, 480-492 
development, IV, 63-69 
general norms of, IV, 381-404 
invalidating, 
concept, III, 32-63 
effects, III, 550-566 
interpretation, III, 364-403 
power to enact, III, 231-257 
origin of, IV, 54-63 
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105-119 
penal, 
general norms of, IV, 572-609 
historical outline of, III, 602-612 
sacredness of, I, 51, 52 
value of, I, 50-65 
Law of nations, U. S. hierarchy’s 
' statement on, II, 177, 178 
Law, natural, 
and legitimacy, ITI, 107-116 
and religious freedom, III, 212-223 
Law schools, Catholic, II, 423 


Lawyer, relation to law, II, 423; IV, 
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Legal status of Church, I, 20-49, 56, 
125-133, 163-168; II, 403-407: III, 
620-624; V, 235-264 
Legislation, anti-Catholic, IV, 335 
Legislative authority of Instructio, I 
289-316 
Legitimacy, 
Catholic theories of, III, 84-98 
non-Catholic theories of, III, 72-84 
philosophy of, III, 64-116 
presumption of, III, 612-614 
pene school, theory of, III, 98- 
Lenten regulations, I, 143-146 
Leo XIII, Pope, theory on legitimacy, 
III, 88-94 
Libel of group, bills on, IV, 329, 331 
Liberty, religious, I, 20, 21, 30-41, 
361-364; IT, 427; II, 182- 230, 
333, 334, 503-5085, 508, 636-640, 
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V, 235-264, 304 
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for marriage, III, 310-318; IV, 
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Ligamen, matrimonial impediment, I, 
153; III, 258-269; V, 268-273, 557, 
558, 562 
Liquor ‘laws, TV, 172;.373 
Local Ordinary, 
inventory of, form, III, 616, 617 
obligation as to pastor’s salary, III, 
140-143 
proper, for ordination, III, 326-330 
relation to property of subordinate 
bodies, I, 317-328 
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Louisiana, history of holograph testa- 
ment in, III, 23-28 


Magisterium, lay participation, I, 225- 
233; ILI, 306-310 

Mandate, special of Vicar General, IT, 
346-362 
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Maronites, law of abstinence, TH, 145- 
149 
Marriage, 
ante-nuptial contracts, 
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366, 367 
as to marital domicile, I, 431 
N. Y. ruling on, ITI, 158, 159 
attack, right to, III, 156, 404-415; 
IV, 623-626 
causes for divorce in California, IT, 
84 
cautiones, 
as to children born, II, 185, 186, 
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by one party, II, 59, 60 
collateral attack, I, 351 
common law, II, 248-262; III, 340 
Concordat, Portuguese, V, 82, 83 
conflict with state laws, V, 73-93 
consent, 

defects in, V, 532-551 

fear affecting, V, 514-532 

general notions of, IV, 262-267 

perseverance of, II, 165, 166 
consortium damages, i 367, 368 
convalidation, V, 548-550 
denunciation of, IV, 627 
dispensations, 

canonical causes, V, 54-72 

emergency powers, V, 20-53 
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Marriage, 
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general notions of, IV, 260, 261 
from need of parents’ consent, 
DVL 172 
under Canon 81,/TET, 155 
from Oriental impediments, IV, 
239-245 
dissolution, direct, II, 134-144; IV, 
623, 624 
divorce, 
arguments against, V, 537-541 
Catholics, of, validly married, IV, 
272-283; V, 562 
decree of civil in ecclesiastical 
process, IV, 160, 161 
grounds in state laws, V, 557, 558 
in foreign state, I, 369, 370; II, 
429; III, 159, 656-659; V, 463 
legislation, Catholic cooperation 
in, III, 305, 306 
Oriental Church, in, the, 476-484 
South Carolina bill, the, 303 
statistics, 305-308 
effects, juridical, IV, 270-272 
ends, false views of, IV, 477, 628; 
V, 532-551 
fear, as an obstacle to, IV, 372-380; 
V, 514-532 
form, 
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II, 399 
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II, 79 
causes excusing from, IIs, 149-151 
delegation for, III, 502 
general notions of, IV, 267-270 
obligation, test of, III, 595-602; 
IV, 124-129 
Orientals, of, IV, 212-239; V, 294 
procedure in case of lack, II, 372, 
373; V, 294 
fraud in, i, 29; V, 550, 551 
free state, ‘investigation, T a46ee Ly, 
251, 252 
impediments, 
canonical, 
affinity, I, 153; II, 55, 56; III, 
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impotence, IV, 352-358 
insanity, IV, 358-372 
ligamen, I, 153; V, 268-273 
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Oriental, IV, 239-245 
public decency, I, 152 
unworthiness, 388-437 
secular, 
reer? I, 27; II, 84, 431 
fraud, 29 
Instruction tg 1941, II, Supplement 
Jurisdiction, 
delegated, III, 502 
supplied, I, 170-172 
of vicar cooperator, II, 390 
license, 
civil, obligation of obtaining, ITI, 
310-318; IV, 332 
in Illinois, II, 83 
military, U. S. soldiers’ in United 
Kingdom, III, 339 
ers period for, III, 507; IV, 
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minister, 
advertising, IV, 333 
state authorization, II, 416; III, 
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pastor, right of, III, 456-474 ; IV, 
130-132; V, 133, 134 
Pauline Privilege, I, 139-148; V, 
438-441 
preparation, file, II, 161-162 
principles, general, of, IV, 246-283 
procedure, 
allocution to S. R. Rota, V, 291, 
451-461 
in cases “super rato,” III, 154, 
503; V, 1-19 
in court of third instance, facul- 
ties of Apostolic Delegate, III, 
154 
in doubtful bigamy, III, 258-269 
right to attack, III, 156, 404-415; 
IV, 623-626 
summary, IV, 1-53, 625-628; V, 
440-448 
“super rato”, faculties of Apos- 
tolic Delegate, III, 154, 503; 
JV, 623-625; V, 2-4 
proxy, by, IV, 270, 331 
requisites, general, IV, 95, 96 
sanatio, I, 146-149; V, 265-268 
“ Tamets:”, decree, in U. &., .III, 
318-326 
trial, service by churches before 
civil, IV, 334 
validation, of convert’s, [V, 142-150 
waiting period for civil license, ITT, 
507; LV, 172 
Mass, 
bination, II, 145-154, 263-284; V, 
151, 216-234, 273-276, 485-513 
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Mass, , 
faculties for ablutions 
wine, II, 400; V, 147 
faculties for afternoon Mass, I, 
399; III, 619 
foundations for, not trusts, IV, 284- 
317 
midnight, anticipation of, III, 332 
place for celebration, II, 155-158, 
289-292: V, 94-124 
pro populo, V, 125-133 
stipends, 
excessive, V, 139-141 
exemption of, II, 409, 410; III. 
129-137, 441-456, 653-656 
nature of, IV, 133-141 
obligation of, V, 129-133 
Masses, bequests for, I, 34, 243-254; 
II, 375-379; III, 416-440, 653-656 
Maternity hospital, license in Ilinois, 
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in, II, 214-217 
Mensa episcopalis, I, 340, 341 
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Military service, I, 255-264; III, 633, 
666; IV, 175, 176; V, 153, 298, 299, 
462, 463 
Millenarism, mitigated, 
V, 145, 146 
Mission, canonical, I, 229-233; ILI, 
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Money in church finance, I, 100-107; 
II, 120-133 
Moral certainty in judicial processes, 
III, 500, 501 
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state laws on, IV, 463-473 
Mortmain 
bill to repeal in Missouri, IV, 332 
decisions in 1941, II, 402, 403 
Moving pictures, block booking, II, 
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and legitimacy, III, 107-116 
and positivistic philosophy, 
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and religious freedom, III, 212, 
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Neutrality, survival of, I, 361 
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173, 174, 333 
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Oklahoma, sterilization act, I, 312, 
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Ordination, 

proper bishop for, III, 326-330; V, 
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time for, I, 153 
Oriental Rite, 
Alexandrian novices in Capuchin 
novitiate, I, 346 
baptism, non-solemn in relation to 
rite, V, 359-388 
bi-ritualism, privilege of, IV, 478 
determination of rite, IV, 203-212 
divorce in, V, 476-484 
encyclical, “Orientalis Ecclesiae”, 
for return of separated, IV, 478 
Greek Ruthenians, 
care of, I, 266, 267 
transfer reserved, I, 267 
imposition of five scapulars by, IV, 
169, 170 
marriage laws, 
form, IV, 212-239; V, 294 
impediments, IV, 239-245 
Mass and communion in, I, 149-152, 
264; II, 47-55 
Rite, the concept of, IT, 333-345 
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Pan-American harmony, IT, 424 
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INDEX TO VOLUMES I-V 


Pastor, 
gifts to, II, 67-79 
obligation to assistants, III, 293- 
305, 456-474 
eens to substitutes, III, 293- 
Ao ele as to parish property, 
L, 321-394 p property 
right to officiate at marriage, III, 
456-474; V, 133, 134 
right to stipends, III, 284-305 
rights and obligations, general 
norms, IV, 426-428 
ee Privilege, I, 189-143; V, 438- 


Peace, guarantees for, IV, 642, 644, 
645 
Peace Points, Pius XII’s, II, 173, 174; 
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ae Prayer, National Day of, II, 
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“Peace, Principles for”, book review, 
II, 662, 663 
Peddlers of religious tracts, II, 312; 
III, 334, 503, 504, 637, 638; IV, 
645, 646 
Penal law, ecclesiastical, 
general norms, IV, 572-609 
historical outline of, III, 602-612 
sources, IV, 589, 590 
subjects, IV, 590-592 
Penalties, ecclesiastical, 
duration of, IV, 592, 593 
general norms of, IV, 572-609 
religious under diocesan penalties, 
V, 134-139 
Penance, jurisdiction, 
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necessity, I, 109-115 
reservation, I, 122-124 
Penances, ecclesiastical, IV, 606, 607 
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163-168 ; II, 403-407; III, 620-624 ; 
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moral, IV, 407-409, 436-440, 445-448 

of the United States, I, 350 
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general norms governing, IY, 405- 
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Philosophy of law, II, 418, 419, 423; 
Ill, 64-116, 664, 665; IV, 70-100 

Picketing, injunction against, II, 428; 
III, 666; IV, 646 

Pious causes, gifts to, IV, 522-547 
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legitimacy, III, 86, 87 

ee ree condolence on death of, I, 
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215, 323-358 
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Pontiff, Roman, office and preroga- 
tives, IV, 414, 415 
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Pound, Dean 
on administrative law, II, 424 
on legal profession, IV, 643, 644 
on social interests, IV, 
on sociology of law, IV, 642 
Precedence, of Metropolitan, IT, 62 
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335 jL00,) 120,121 
affecting right to sue, I, 233-238 
matters exempt from, I, 236 
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II, 60 
Presumption of legitimacy, III, 612- 
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Primitive law, II, 420 
Prisoners, Vatican Bureau for com- 
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moved! of headmaster, III, 624, 
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